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JUDICIAL COUNCIL OF CALIFORNIA

455 Golden Gate Avenue . San Francisco, California 94102-3688 
www.courts.ca.gov 

R E P O R T  T O  T H E  J U D I C I A L  C O U N C I L
Item No.: 20-113

For business meeting on: March 24, 2020

Title 

Judicial Council Administration: Internal 
Committee Names 

Rules, Forms, Standards, or Statutes Affected 

Amend Cal. Rules of Court, rules 10.10, 
10.12, 10.13, 10.16, 10.20, 10.21, 10.22, 
10.34, and Appendix D 

Recommended by 

Hon. Marsha G. Slough, Chair 
Executive and Planning Committee 
Hon. Marla O. Anderson, Chair 
Policy Coordination and Liaison Committee 
Hon. Harry E. Hull, Jr., Chair  
Rules and Projects Committee 
Hon. David M. Rubin, Chair 
Litigation Management Committee and  
   Judicial Branch Budget Committee  
Hon. Kyle S. Brodie, Chair 
Judicial Council Technology Committee 

Agenda Item Type 

Action Required 

Effective Date 

March 25, 2020 

Date of Report 

March 4, 2020 

Contact 

Susan McMullan, 415-865-7990 
susan.mcmullan@jud.ca.gov 

Executive Summary 
The chairs of the six Judicial Council internal committees recommend minor changes to several 
California Rules of Court governing internal committees and to the Judicial Council Governance 
Policies in Appendix D to the California Rules of Court to change the names of the Policy 
Coordination and Liaison Committee and the Rules and Projects Committee.  

Recommendation 
The chairs of the Executive and Planning Committee, Policy Coordination and Liaison 
Committee, Rules and Projects Committee, Litigation Management Committee, Judicial Council 



 2 

Technology Committee, and Judicial Branch Budget Committee recommend that the Judicial 
Council, effective March 25, 2020, amend the California Rules of Court as follows: 

1. Rule 10.10 to change the names of the Policy Coordination and Liaison Committee and the 
Rules and Projects Committee; 
 

2. Rules 10.12, 10.16, and 10.34 to change the name of the Policy Coordination and Liaison 
Committee; 
 

3. Rules 10.13, 10.21, and 10.22 to change the name of the Rules and Projects Committee; 
 
4. Appendix D, Judicial Council Governance Policies, 5.b., to change the name of the Rules and 

Projects Committee; and 
 

5. Appendix D, Judicial Council Governance Policies, 5.c. and 6.iii., to change the name of the 
Policy Coordination and Liaison Committee. 

The text of the amended rules and Appendix D is attached at pages 4–9. 

Relevant Previous Council Action 
The Judicial Council adopted rules 10.10, 10.12, 10.13, 10.20, and 10.34 (then numbered as rules 
6.10, 6.12, 6.13, 6.20, and 6.34) effective January 1, 1999. Each of the rules has since been 
amended to add or change provisions, but none of the amendments are relevant to this proposal. 
The council adopted rules 10.21 and 10.22 (then numbered as rules 6.21 and 6.22), governing 
proposals from members of the public for changes to rules, standards, or forms; and rule-making 
procedures, respectively effective January 1, 2002, and has made minor amendments since then, 
though none affected the name of a committee. 

The council adopted rule 10.16, establishing by rule the Judicial Council Technology 
Committee, effective February 20, 2014, and has made several amendments since then. The 
council adopted Judicial Council Governance Policies, effective June 23, 2008. Effective August 
14, 2009, the council amended rule 1.4 to add the Judicial Council Governance Policies to the 
rules of court as Appendix D, and amendments not relevant to this proposal were made to the 
Governance Policies effective January 1, 2018.  

Analysis/Rationale 
This proposal amends the California Rules of Court to change the names of two Judicial Council 
internal committees. The Policy Coordination and Liaison Committee is proposed to be changed 
to the Legislation Committee, and the Rules and Projects Committee is proposed to be changed 
to the Rules Committee.  

The council has six internal committees. The committee names are intended to describe the 
general focus of each committee’s work responsibilities. Amending the rules to change the 
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names of two committees—the Legislation Committee and the Rules Committee—is intended to 
shorten and simplify the names and to have the names reflect the core functions of the two 
internal committees. The new committee names use words that are more understandable within 
and outside the judicial branch. The committees’ responsibilities remain the same. 

The name of the Policy Coordination and Liaison Committee would be changed to the 
Legislation Committee in rules 10.10(a)(2); 10.12(a); 10.16(b); 10.34(a)(3); and Appendix D, 
Judicial Council Governance Policies, 5.c. and.6.iii. The name of the Rules and Projects 
Committee would be changed to the Rules Committee in rules 10.10(a)(3); 10.13(a) and (c); 
10.20(b); 10.21(c); 10.22(c); and Appendix D, Judicial Council Governance Policies, 5.b. 

Policy implications  
The policy implications of this proposal are limited. The role and scope of responsibility of the 
internal committees are unchanged by these rule amendments. 

Comments 
The proposal did not circulate for comment as this proposal concerns a nonsubstantive technical 
change. Under rule 10.22(d)(2), a proposal may be recommended for council adoption without 
circulating it for comment if the proposal presents a nonsubstantive technical change or 
correction or a minor substantive change that is unlikely to create controversy. 

Alternatives considered 
The internal committee chairs did not consider alternatives because they determined that the rule 
amendments to change the two committee names were desirable for clarity and simplicity. 

Fiscal and Operational Impacts 
There are no fiscal or operational impacts resulting from this proposal. 

Attachments and Links 
1. Cal. Rules of Court, rules 10.10, 10.12, 10.13, 10.16, 10.20, 10.21, 10.22, 10.34, and 

Appendix D, at pages 4–9 
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Rule 10.10.  Judicial Council internal committees 1 
 2 
(a) Judicial Council internal committees 3 
 4 

The internal committees are: 5 
 6 

(1) Executive and Planning Committee; 7 
 8 

(2) Policy Coordination and Liaison Legislation Committee; 9 
 10 

(3) Rules and Projects Committee; 11 
 12 

(4) Litigation Management Committee; 13 
 14 

(5) Technology Committee; and 15 
 16 

(6) Judicial Branch Budget Committee. 17 
 18 
(b)–(h) * * * 19 
 20 
Rule 10.12.  Policy Coordination and Liaison Legislation Committee 21 
 22 
(a) Legislative activities  23 
 24 

The Policy Coordination and Liaison Legislation Committee performs the 25 
following functions:  26 

 27 
(1)–(3) * * * 28 

 29 
(b)–(d) * * * 30 
 31 
Rule 10.13.  Rules and Projects Committee  32 
 33 
(a) Rules, standards, and forms 34 
 35 

The Rules and Projects Committee establishes and maintains a rule-making process 36 
that is understandable and accessible to justice system partners and the public. The 37 
committee: 38 

 39 
(1)–(6) * * * 40 

 41 
(b) * * * 42 
 43 
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(c) Recommendations 1 
 2 

The Rules and Projects Committee assists the council in making informed decisions 3 
about rules of court, forms, standards of judicial administration, and jury 4 
instructions. The committee: 5 

 6 
(1) Recommends whether the council should approve, modify, or reject each 7 

proposal; 8 
 9 

(2) Recommends to the Executive and Planning Committee whether a proposal 10 
should be on the council’s consent or discussion agenda and how much time 11 
should be allocated for discussion; and 12 

 13 
(3) When appropriate, identifies issues for discussion.  14 

 15 
If the Rules and Projects Committee recommends against approval, it states the 16 
reasons for its recommendation. 17 

 18 
(d)–(e) * * * 19 
 20 
Rule 10.16.  Technology Committee 21 
 22 
(a) * * * 23 
 24 
(b) Coordination 25 
 26 

The committee coordinates the activities of the Administrative Director, council 27 
internal committees and advisory committees, the courts, justice partners, and 28 
stakeholders on matters relating to court information technology. The committee 29 
also, in collaboration or consultation with the Policy Coordination and Liaison 30 
Legislation Committee, coordinates with other branches of government on 31 
information technology issues. 32 

 33 
(c)–(i) * * * 34 
 35 
Rule 10.20.  Proposals for new or amended rules, standards, or forms; 36 

rule-making process in general  37 
 38 
(a) * * * 39 
  40 
(b) Proposals  41 
 42 
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The council will consider proposals that are submitted to it by an internal 1 
committee, an advisory committee, a task force, or Judicial Council staff, in 2 
accordance with rule 10.22 and any policies and procedures established by the 3 
Rules and Projects Committee.  4 

 5 
(c) * * * 6 
 7 
Rule 10.21.  Proposals from members of the public for changes to rules, standards, 8 

or forms  9 
 10 
(a)–(b) * * * 11 
 12 
(c) Advisory committee’s review of proposal  13 
 14 

The Chief Counsel must refer each proposal from a member of the public to an 15 
appropriate advisory committee for consideration and recommendation, or, if no 16 
appropriate advisory committee exists, to the Rules and Projects Committee. A 17 
Judicial Council staff member may independently review the proposal and present 18 
an analysis and a recommendation to the committee. The committee may take one 19 
of the following actions: 20 

 21 
(1)–(3) * * * 22 

 23 
Rule 10.22.  Rule-making procedures  24 
 25 
(a)–(b) * * * 26 

Legal Services and any appropriate advisory committee, the proponent must submit 27 
the proposal to the Rules and Projects Committee with a recommendation that it be 28 
(1) circulated for public comment or (2) submitted to the council for approval 29 
without public comment.  30 

 31 
(d) Review by Rules and Projects Committee  32 
 33 

The Rules and Projects Committee must review the recommendation and may take 34 
one of the following actions:  35 

 36 
(1)–(4) * * * 37 

 38 
(e) * * *   39 
 40 
(f) Submission to council  41 
 42 
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If, after reviewing the comments, the proponent recommends that the council adopt 1 
the proposal, the matter will be placed on the council’s agenda. The Rules and 2 
Projects Committee must review the recommendation and submit its own 3 
recommendation to the council. The council may adopt, modify, or reject the 4 
proposal.  5 

 6 
(g) Compelling circumstances  7 
 8 

The procedures established in this rule must be followed unless the Rules and 9 
Projects Committee finds that compelling circumstances necessitate a different 10 
procedure. The committee’s finding and a summary of the procedure used must be 11 
presented to the council with any recommendation to the council made under this 12 
subdivision.   13 

 14 
Rule 10.34. Duties and responsibilities of advisory committees  15 
 16 
(a) Role 17 
 18 

Advisory committees are standing committees created by rule of court or the Chief 19 
Justice to make recommendations and offer policy alternatives to the Judicial 20 
Council for improving the administration of justice within their designated areas of 21 
focus by doing the following: 22 

 23 
(1) Identifying issues and concerns affecting court administration and 24 

recommending solutions to the council; 25 
 26 

(2) Proposing necessary changes to rules, standards, forms, and jury instructions; 27 
 28 

(3) Reviewing pending legislation and making recommendations to the Policy 29 
Coordination and Liaison Legislation Committee on whether to support or 30 
oppose it; 31 

 32 
(4) Recommending new legislation to the council; 33 

 34 
(5) Recommending to the council pilot projects and other programs to evaluate 35 

new procedures or practices; 36 
 37 

(6) Acting on assignments referred by the council or an internal committee; and 38 
 39 

(7) Making other appropriate recommendations to the council. 40 
 41 
(b)–(f) * * * 42 
 43 
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Appendix D: Judicial Council Governance Policies 1 
 2 
* * * 3 
 4 

Governance Process 5 
 6 

1.–4.  * * * 7 
 8 
5. Internal Committees 9 

 10 
a. * * * 11 

 12 
b. Rules and Projects Committee 13 

The Rules and Projects Committee under California Rules of Court, rule 14 
10.13 makes regular reports to the full council on its actions. Its 15 
responsibilities are described below. 16 

 17 
i. Identifies the need for new rules, standards, and forms; 18 

ii. Establishes and publishes procedures for the proposal, 19 
adoption, and approval of rules of court, forms, and 20 
standards of judicial administration that ensure that 21 
relevant input from the public is solicited and 22 
considered; 23 

iii. Reviews proposed rules, standards, and forms, 24 
and circulates those proposals for public 25 
comment in accordance with its procedures and 26 
guidelines; 27 

iv. Provides guidelines for the style and format of rules, 28 
forms, and standards and ensures that proposals are 29 
consistent with the guidelines; 30 

v. Ensures that proposals for new or amended rules, 31 
standards, and forms do not conflict with statutes or 32 
other rules; and 33 

vi. Determines whether proposals for new or amended 34 
rules, standards, or forms have complied with its 35 
procedures. 36 

c. Policy Coordination and Liaison Legislation Committee 37 
The Policy Coordination and Liaison Legislation Committee under 38 
California Rules of Court, rule 10.12 makes regular reports to the full 39 
council on its actions. Its responsibilities include those described below. 40 

 41 
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The committee represents the Judicial Council’s position with other 1 
agencies and entities, such as the Legislature, the Governor’s Office, the 2 
State Bar of California, local government, local bar associations, and other 3 
court-related professional associations; reviews and makes 4 
recommendations on proposals for Judicial Council–sponsored legislation; 5 
reviews pending bills; determines positions consistent with the council’s 6 
previous policy decisions; and oversees advocacy for these positions. 7 

 8 
d–f * * * 9 

 10 
6. Role of Advisory Committees 11 

Advisory committees under California Rules of Court, rule 10.34(a) are standing 12 
committees created by rule of court or the Chief Justice to make recommendations and 13 
offer policy alternatives to the Judicial Council for improving the administration of 14 
justice within their designated areas of focus by doing the following: 15 

i. Identifying issues and concerns affecting court administration and 16 
recommending solutions to the council; 17 

ii. Proposing necessary changes to rules, standards, forms, and jury 18 
instructions; 19 

iii. Reviewing pending legislation and making recommendations to the Policy 20 
Coordination and Liaison Legislation Committee on whether to support or 21 
oppose it; 22 

iv. Recommending new legislation to the council; 23 
v. Recommending to the council pilot projects and other programs to evaluate 24 

new procedures or practices; 25 
vi. Acting on assignments referred by the council or an 26 

internal committee; and 27 
vii. Making other appropriate recommendations to the council. 28 
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R E P O R T  T O  T H E  J U D I C I A L  C O U N C I L  
Item No.: 20-068 

For business meeting on: March 24, 2020 

 
Title 

Jury Instructions: Revisions to Criminal Jury 
Instructions 

Rules, Forms, Standards, or Statutes Affected 

Judicial Council of California Criminal Jury 
Instructions (CALCRIM) 

Recommended by 

Advisory Committee on Criminal Jury 
Instructions 

Hon. Peter J. Siggins, Chair 

 Agenda Item Type 

Action Required 

Effective Date 

March 24, 2020 

Date of Report 

January 14, 2020  

Contact 

Kara Portnow, 415-865-4961 
kara.portnow@jud.ca.gov 

 

Executive Summary  
The Advisory Committee on Criminal Jury Instructions recommends approving for publication 
the revised criminal jury instructions prepared by the committee under rule 2.1050 of the 
California Rules of Court. These changes will keep the instructions current with statutory and 
case authority. Once approved, the revised instructions will be published in the 2020 edition of 
the Judicial Council of California Criminal Jury Instructions (CALCRIM).  

Recommendation 
The Advisory Committee on Criminal Jury Instructions recommends that the Judicial Council, 
effective March 24, 2020, approve the following changes to the criminal jury instructions 
prepared by the committee:  

1. Revisions to CALCRIM Nos. 101, 200, 334, 361, 377, 507, 540B, 540C, 548, 594, 600, 703, 
850, 860, 1045, 1047, 1048, 1049, 1050, 1051, 1151, 1192, 1193, 1200, 1201, 1203, 1215, 
1500, 1501, 1502, 1515, and 1801; and 
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2. Updates to the Guide For Using Judicial Council of California Criminal Jury Instructions to 
include a section about nonbinary personal pronouns and to clarify that the legal publisher is 
responsible for maintaining the most recent edition information for secondary sources.  

A table of contents and the full text of the revised instructions are attached at pages 17–155.  

Relevant Previous Council Action 
At its meeting on July 16, 2003, the Judicial Council adopted what is now rule 10.59 of the 
California Rules of Court, which established the Advisory Committee on Criminal Jury 
Instructions and its charge.1 In August 2005, the council voted to approve the CALCRIM 
instructions under what is now rule 2.1050 of the California Rules of Court. 

Since that time, the committee has complied with both rules by regularly proposing to the 
council additions and changes to CALCRIM. The council approved the last CALCRIM release at 
its September 2019 meeting. 

Analysis/Rationale 
The committee revised the instructions based on comments and suggestions from justices, 
judges, and attorneys; proposals by staff and committee members; and recent developments in 
the law. 

Below is an overview of some of the proposed changes. 

Failure to Explain or Deny Adverse Testimony (CALCRIM No. 361) 
In People v. Grandberry (2019) 35 Cal.App.5th 599 [247 Cal.Rptr.3d 258], the defendant was 
charged with possession of a dirk or dagger in prison and testified that he did not know there was 
a weapon in his cell. During cross-examination, the defendant denied making statements 
attributed to him during a previous administrative hearing for the weapons violation. The 
prosecutor requested CALCRIM No. 361, arguing that the defendant failed to explain why he did 
not appeal the ruling of the administrative hearing where he was found to have possessed the 
weapon. On appeal, the court upheld this instruction over the defense objection that the 
prosecutor had failed to ask the defendant why he had not appealed his administrative hearing. 
Finding no error, Grandberry found that People v. Saddler authorizes this instruction whenever 
the defendant failed to explain or deny any fact of evidence that was within the scope of relevant 
cross-examination” and is not limited only to testimony that was adduced during cross-
examination. In reaching this conclusion, Grandberry disagreed with case law that holds that this 
instruction should only be given if the defendant had failed to explain or deny adverse testimony 
in response to a question. In response to Grandberry, the committee noted the split in authority 

                                                 
1 Rule 10.59(a) states: “The committee regularly reviews case law and statutes affecting jury instructions and makes 
recommendations to the Judicial Council for updating, amending, and adding topics to the council’s criminal jury 
instructions.” 
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and modified the bench notes to provide guidance when the trial court should give this 
instruction, depending on which case the court decides to follow.   

Justifiable Homicide: By Public Officer (CALCRIM No. 507) 
Assembly Bill 392 amended Penal Code sections 196 and 835a to limit the lawful use of deadly 
force by a peace officer. Among other changes, this legislation redefined justifiable homicide by 
a peace officer to require a reasonable belief on the part of the officer, based on the totality of the 
circumstances, that deadly force is necessary to defend against an imminent threat of death or 
serious bodily injury to the officer or to another person. The legislation also authorizes the use of 
deadly force to apprehend a fleeing person for a felony that threatened or resulted in death or 
serious bodily injury, provided that the officer reasonably believes that the person will cause 
death or serious bodily injury to another unless the person is immediately stopped. In response to 
this legislation, the committee substantially revised this instruction to conform with the new 
statutory requirements.  

Felony Murder (CALCRIM Nos. 540B, 540C, and 703) 
During the public comment period last summer, two commenters suggested that these 
instructions include the factors delineated in People v. Clark (2016) 63 Cal.4th 522 [203 
Cal.Rptr.3d 407, 372 P.3d 811] to help guide the jury in determining whether the defendant acted 
with reckless indifference to human life. In response to these suggestions, the committee 
incorporated the Clark factors in all three instructions. The committee also reorganized them as 
bullet points instead of numbers, to allow trial courts more flexibility in choosing which factors 
may apply in a given case.  

Attempted Murder (CALCRIM No. 600) 
In People v. Canizales (2019) 7 Cal.5th 591, 608 [248 Cal.Rptr.3d 370, 442 P.3d 686], the 
California Supreme Court held that a jury may rely on kill zone theory to convict a defendant of 
attempted murder when “there is sufficient evidence to support a jury determination that the only 
reasonable inference from the circumstances of the offense is that a defendant intended to kill 
everyone in the zone of fatal harm.” The court also set forth specific findings that the jury should 
make in order to base an attempted murder conviction on a kill zone theory. Based on this case, 
the committee revised the kill zone theory section of the attempted murder instruction. 

Sexual Penetration Offenses (CALCRIM Nos. 1045, 1047, 1048, 1049, 1050, 1051) 
People v. McCoy (2013) 215 Cal.App.4th 1510, 1538 [156 Cal.Rptr.3d 382] held that “the crime 
of unlawful sexual penetration requires specific intent to gain sexual arousal or gratification or to 
inflict abuse on the victim.” A user suggested that the sexual penetration offense instructions 
include a reference to this case to clarify that these offenses require specific intent. In response to 
this suggestion, the committee added the case to the authority sections.  

Pandering (CALCRIM No. 1151) 
In People v. Jacobo (2019) 37 Cal.App.5th 32 [249 Cal.Rptr.3d 236], the court upheld a 
pandering conviction where the evidence showed that the defendant offered and paid the victims 
money to have sex with him, and not with anyone else. The Jacobo court found that a violation 
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of Penal Code section 266i(a)(2) does not require a third person. In reaching this conclusion, 
Jacobo rejected the holding of People v. Dixon (2011) 191 Cal.App.4th 1154, 1159–1160 [119 
Cal.Rptr.3d 901], which held that the pandering statute requires a third person. The committee 
added a bench note to the instruction that describes the split of authority and added brackets 
around the sentence: “Pandering requires that an intended act of prostitution be with someone 
other than the defendant.” 

Kidnapping Offenses (CALCRIM Nos. 1200, 1201, 1203, 1215) 
People v. Fontenot (2019) 8 Cal.5th 57, 65–71 [251 Cal.Rptr.3d 341, 447 P.3d 252] held that 
attempted kidnapping is not a lesser included offense of kidnapping under Penal Code section 
207(a). The committee replaced the reference to attempted kidnapping in the lesser included 
offenses sections with this case holding.  

Arson Offenses (CALCRIM Nos. 1500, 1501, 1502, 1515) 
In People v. Shiga (2019) 34 Cal.App.5th 466, 475 [246 Cal.Rptr.3d 198], the defendant had set 
fire to a church and the fire spread to an adjacent rectory where two priests lived. The jury 
convicted him of three counts of arson: aggravated arson (under Pen. Code, § 451.5), arson of a 
structure (under Pen. Code, § 451(c)), and arson of an inhabited structure or inhabited property 
(under Pen. Code, § 451(b)). Holding that Penal Code section 451 defines a single offense of 
arson, Shiga reversed the convictions for subdivisions (b) and (c) and remanded the case for the 
trial court to enter a conviction on only one of these subdivisions. In response to this holding, the 
committee added a note in the Related Issues section entitled “Dual Convictions Prohibited” with 
a citation to the case.  

Guide for Using Judicial Council of California Criminal Jury Instructions (CALCRIM) 
The committee revised the guide in two ways. First, a member of the CACI advisory committee 
suggested that the guide contain information about using a nonbinary gender category for 
personal pronouns, to be consistent with the spirit of California’s Gender Recognition Act of 
2017. As a result, the committee added a section about personal pronouns. Second, several users 
have noted that the secondary sources for some of the instructions contain out of date edition 
information. This problem occurred because the official publisher had previously been updating 
the secondary source citations only for instructions that the Judicial Council was independently 
revising. To rectify this problem, the legal publisher has agreed to update the secondary source 
citations for all instructions. The committee has added language to the user guide that clarifies 
that the legal publisher—and not the Judicial Council—remains responsible for updating the 
secondary source citations.   

Policy implications 
Rule 2.1050 of the California Rules of Court requires the committee to regularly update, amend, 
and add topics to CALCRIM and to submit its recommendations to the council for approval. This 
proposal fulfills that requirement. 
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Comments 
The proposed additions and revisions to CALCRIM circulated for public comment from 
November 19 through December 20, 2019. The committee received responses from two 
commenters. The text of all comments received and the committee’s responses are included in a 
comments chart attached at pages 6–16. 

Alternatives considered 
The proposed revisions are necessary to ensure that the instructions remain clear, accurate, and 
complete; therefore, the advisory committee considered no alternative actions. 

Fiscal and Operational Impacts 
No implementation costs are associated with this proposal. To the contrary, under the publication 
agreement, the official publisher, LexisNexis, will print a new edition and pay royalties to the 
Judicial Council. The council’s contract with West Publishing provides additional royalty 
revenue. 

The official publisher will also make the revised content available free of charge to all judicial 
officers in both print and HotDocs document assembly software. With respect to commercial 
publishers, the council will register the copyright of this work and continue to license its 
publication of the instructions under provisions that govern accuracy, completeness, attribution, 
copyright, fees and royalties, and other publication matters. To continue to make the instructions 
freely available for use and reproduction by parties, attorneys, and the public, the council 
provides a broad public license for their noncommercial use and reproduction. 

Attachments and Links 
1. Chart of comments, at pages 6–16 
2. Full text of revised CALCRIM instructions, including table of contents, at pages 17–155 
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Instruction Commentator Comment Response 
101, 200, 334, 
377, 507, 
540B, 540C, 
548, 594, 600, 
703, 850, 860, 
1045, 1047, 
1048, 1049, 
1050, 1051, 
1192, 1193, 
1200, 1201, 
1203, 1215, 
1500, 1501, 
1502, 1515, 
1801 

Deirdre Kelly, 
president, on 
behalf of Orange 
County Bar 
Association 

Agree. No response necessary. 

361 Deirdre Kelly, 
President, on 
behalf of Orange 
County Bar 
Association 

Agree as modified. 
The proposed instruction highlights for the court and parties the split of authority and the 
issues the trial court must determine as a matter of law.  The one suggested modification 
is to change the if clause statements to questions and make four instead of three, in the 
bench notes of the second paragraph of page 23, as follows:  
“If the court follows Grandberry, the trial court must ascertain as a matter of law: 
1) Was the matter within the scope of relevant cross-examination? 
2) Did the defendant know the facts necessary to explain or deny incriminating evidence? 
3) Did some circumstance preclude the defendant from knowing such facts? 
4) Did the defendant fail to explain the incriminating evidence? 
 
If the court follows Roehler, the trial court must ascertain as a matter of law: 
1) Was a question asked calling for an explanation or denial of incriminating evidence? 
2) Did the defendant know the facts necessary to answer the question? 
3) Did some circumstance preclude the defendant from knowing such facts? 
4) Did the defendant fail to deny or explain the incriminating evidence when answering 
the question? 

The committee considered 
the commenter’s alternate 
version but prefers the draft 
as currently written.   
 
 
 
 
 

507 
 

Peter Bibring, 
Director of 
Police Practices, 

On behalf of the ACLU of California, I write to provide comment on the recent proposed 
revisions to the California Criminal Jury Instructions, and specifically the proposed 
revisions to Instruction 507, concerning justifiable homicide by a peace officer. 

No response necessary. 
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Instruction Commentator Comment Response 
on behalf of the 
ACLU of 
California 

As a cosponsor of both AB 392, which amended Penal Code sections 196 and 835a1 and 
gave rise to this proposed revision, and AB 931, a similar bill advanced in the prior 
legislative session, the ACLU of California has worked closely on the changes to 
California’s law on police use of force, the standards advanced by AB 392 and that bill’s 
language and interaction with prior law. The ACLU of California has also filed amicus 
briefs on the legal standards for police use of force, including in County of Los Angeles v. 
Mendez, 137 S. Ct. 1539 (2017) and 897 F.3d 1067 (9th Cir. 2018), Nehad v. Browder, 
929 F.3d 1125 (9th Cir. 2019), and Jessop v. City of Fresno, 936 F.3d 937 (9th Cir. 2019) 
(en banc), and has frequently testified, commented, or otherwise advocated on the 
standards governing police use of force in both law and agency policy across California. 
 
I. Background of AB 392 
In an effort to address the number of deadly police shootings in California, the California 
legislature this year passed AB 392, revising California’s laws on the use of deadly force 
by police. AB 392 marks a significant shift in the law that unquestionably requires 
updating jury instructions relating to the use of deadly force by peace officers. 
 
Prior to AB 392, Penal Code section 196, providing for the defense of justifiable 
homicide by a public officer, had not been amended since California first adopted the 
Penal Code in 1872. The language of that statute on its face provided a defense of 
justifiable homicide for homicides “necessarily committed in overcoming actual 
resistance … in the discharge of any other legal duty” or in arresting escaped felons or 
persons charged with a felony. Section 196. Importantly, the statute on its face required 
no threat of harm for such a homicide to be justified. 
 
In contrast to the defense to criminal liability for homicide provided in section 196, 
section 835a provided an affirmative authorization for police use of force that mirrored 
the constitutional limitations set by the Supreme Court’s decisions. In Tennessee v. 
Garner, 471 U.S. 1 (1985), and Graham v. Connor, 490 U.S. 386 (1989), the Supreme 
Court analyzed police use of force under the “reasonableness” standard of the Fourth 
Amendment, balancing the nature of the government interest and the “nature and quality 
of the intrusion on the individual’s Fourth Amendment interests” to determine “whether 

                                                      
1 All statutory references are to the Penal Code unless otherwise specified. 
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Instruction Commentator Comment Response 
the force used to effect a particular seizure is ‘reasonable.’” Graham v. Connor, 490 U.S. 
at 396. As the Supreme Court clarified in 2007, the constitutional standard for police use 
of deadly force is the same as for any force: “Graham did not establish a magical on/off 
switch that triggers rigid preconditions whenever an officer's actions constitute ‘deadly 
force.’ … Whether or not [the police officer's] actions constituted application of ‘deadly 
force,’ all that matters is whether [the officer's] actions were reasonable.” Scott v. Harris, 
550 U.S. 372, 382-83 (2007). Prior to the passage of AB 392, section 835a set a similar 
“reasonable force” standard, providing that peace officers “may use reasonable force to 
effect … arrest, to prevent escape or to overcome resistance.” 
 
AB 392, which goes into effect on January 1, 2020, preserves the “reasonable force” 
standard for nondeadly force, but creates a separate, higher standard that authorizes police 
use of deadly force only when “necessary.” Specifically, AB 392 provides that 

a peace officer is justified in using deadly force upon another person only 
when the officer reasonably believes, based on the totality of the 
circumstances, that such force is necessary for either of the following 
reasons: 
(A) To defend against an imminent threat of death or serious bodily 
injury to the officer or to another person. 
(B) To apprehend a fleeing person for any felony that threatened or 
resulted in death or serious bodily injury, if the officer reasonably 
believes that the person will cause death or serious bodily injury to 
another unless immediately apprehended. Where feasible, a peace officer 
shall, prior to the use of force, make reasonable efforts to identify 
themselves as a peace officer and to warn that deadly force may be used, 
unless the officer has objectively reasonable grounds to believe the 
person is aware of those facts. 

Penal Code § 835a(c)(1) (as amended by AB 392, effective Jan. 1, 2020). 
 
Along with the stricter legal standards for use of deadly force, AB 392 “clarifies that de-
escalation techniques should be used by law enforcement agencies in California.” Senate 
Floor Analysis at 7. The bill contains three provisions that work to require de-escalation. 
First, it imposes an express requirement that “[i]n determining whether deadly force is 
necessary, officers … shall use other available resources and techniques if reasonably safe 
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Instruction Commentator Comment Response 
and feasible to an objectively reasonable officer.” § 835a(a)(2). Second, the new language 
clarifies that the “totality of the circumstances” which the factfinder considers in 
determining whether deadly force is necessary includes “the conduct of the officer … 
leading up to the use of deadly force.” § 835a(e)(3). Finally, the bill adds to existing 
language providing that officers have no duty to retreat in the face of resistance clarifying 
that this does not mean that they have no duty to de-escalate. See § 835a(d) (“For 
purposes of this subdivision, ‘retreat’ does not mean tactical repositioning or other 
deescalation tactics.”). 
 
AB 392 makes other modifications as well. It clarifies that while the standard for deadly 
force has changed to a “necessary” standard, the perspective used for the analysis remains 
the “reasonable officer” perspective based on the facts known to the officer at the time, 
generally consistent with both state tort law and constitutional law. Id. § 835a(a)(4), (d). 
Finally, the bill emphasizes the role physical and mental disability plays in police 
shooting, and expressly prohibits use of deadly force against a person solely based on the 
threat they pose to themselves. Id. § 835a(a)(5), (c)(2). 
 
II. Support for Proposed Jury Instruction 
We agree there is urgent need to revise CalCrim 507 to reflect the changed standards for 
justifiable homicide set forth in Penal Code sections 196 and 835a, as amended by AB 
392, which goes into effect on January 1, 2020. We also strongly support most of the 
proposed revision as faithful to the language and structure of the newly amended Penal 
Code sections 196 and 835a. Specifically, we strongly support the following aspects of 
the Proposed Instruction: 
• The language and structure of Section 2-A and 2-B of the Proposed Instruction, which 
substantially mirror the operative standard for justified police use of deadly force, now set 
forth in section 835a(c)(1) and (2); 
• The definition of an “imminent” threat, which is a crucial term in the standard, for which 
the Proposed Instruction repeats verbatim the definition made applicable to deadly force 
in section 835a(e)(2); 
• The definition of “totality of the circumstances,” another crucial term in the standard, 
and for which the Proposed Instruction also repeats the statute’s definition as set forth in 
section 835a(e)(3); 
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Instruction Commentator Comment Response 
• The definition of “serious bodily injury,” consistent with the statutory definition in 
section 243(f)(4); 
• The deletion of the paragraph in the current instruction describing the constitutional 
standard for police use of deadly force in Tennessee v. Garner, 471 U.S. 1, (1985), and 
California state cases interpreting that standard, as the revisions to section 835a and 196 
now set a higher standard under California criminal law than this this constitutional 
minimum. Indeed, as set forth below, we recommend deleting Garner from the list of 
authorities for this instruction. 

507 Peter Bibring, 
Director of 
Police Practices, 
on behalf of the 
ACLU of 
California 

III. Recommended Changes to Proposed Jury Instruction 
While we agree with and strongly support much of the revised Proposed Instruction, we 
recommend changes to correct several crucial omissions, and one inapposite reference to 
standard for unconstitutional force, which does not govern the standard for criminal 
defense to homicide under California state law. 
 
A. The Instruction Omits Key Statutory Language Regarding De-escalation from 
the Paragraph Providing Officers Need Not Retreat From Resistance 
In amending section 835a, the Legislature preserved language in the current statute 
providing that officers have no duty to retreat in the face of resistance, but added an 
important qualification that tactical repositioning and other de-escalation tactics are not 
retreat for such purposes, as follows:  

(d) A peace officer who makes or attempts to make an arrest need not 
retreat or desist from their efforts by reason of the resistance or 
threatened resistance of the person being arrested. A peace officer shall 
not be deemed an aggressor or lose the right to self-defense by the use of 
objectively reasonable force in compliance with subdivisions (b) and (c) 
to effect the arrest or to prevent escape or to overcome resistance. For 
the purposes of this subdivision, “retreat” does not mean tactical 
repositioning or other de-escalation tactics. 

 
Section 835a(d) (as amended, emphasis added). The Proposed Instruction includes 
substantially similar language to the first two sentences, but omits the crucial final 
sentence regarding de-escalation. 
The final sentence plays a vital role in explaining that the lack of any duty to retreat does 
not mean an officer has no duty to engage in de-escalation, where reasonable. The 

The committee disagrees 
with the recommendation to 
add the sentence about 
retreat. By clarifying that 
tactical repositioning is not 
retreat, the statute does not 
clearly create a duty of 
repositioning. Therefore, the 
committee believes that 
adding the proposed 
sentence is unnecessary.  
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Instruction Commentator Comment Response 
sentence specifically refers to “tactical repositioning,” a common de-escalation tactic, 
described in the Consensus Policy on Use of Force drafted by eleven national law 
enforcement groups as follows: 
 

De-escalation is defined as “taking action or communicating verbally or 
non-verbally during a potential force encounter in an attempt to stabilize 
the situation and reduce the immediacy of the threat so that more time, 
options, and resources can be called upon to resolve the situation without 
the use of force or with a reduction in the force necessary.” … 
[One] de-escalation technique is tactical repositioning. In many cases, 
officers can move to another location that lessens the level of danger. An 
example is an incident involving an individual with a knife. By increasing 
the distance from the individual, officers greatly reduce the risk to their 
safety and can explore additional options before resorting to a use of 
force, notwithstanding the need to control the threat to others. 

National Consensus Policy on Use of Force, International Ass’n of Chiefs of Police, at 6 
(Dec. 2017) https://noblenational.org/wp-content/uploads/2017/10/Consensus-Policy-and-
Discussion-2017.pdf 
 
The statutory language addresses a specific concern among law enforcement leadership 
and use of force experts – that de-escalation tactics that involve slowing a situation down, 
and most specifically “tactical repositioning” involving moving away from a suspect to 
reduce risk, might be interpreted by officers – or by factfinders – as “retreat,” so that the 
statute would be wrongly read to instruct that they have no need to de-escalate. As one 
police chief and official with the Police Executive Research Forum characterized the 
problem, “We’ve created a culture in policing where officers believe repositioning is 
retreating.”2 
 
The suggestion that officers need not engage in tactical repositioning and other de-
escalation techniques is not only at odds with the express clarification of the meaning of 
“retreat,” but also conflicts with the revised statute’s requirement that officers use 

                                                      
2 Tom Jackman, De-escalation training to reduce police shootings facing mixed reviews at launch, Washington Post (Oct. 15, 2016) https://www.washingtonpost.com/local/public-
safety/de-escalation-training-to-reduce-police-shootings-facing-mixed-reviewsvz-at-launch/2016/10/14/d6d96c74-9159-11e6-9c85-ac42097b8cc0_story.html 

https://noblenational.org/wp-content/uploads/2017/10/Consensus-Policy-and-Discussion-2017.pdf
https://noblenational.org/wp-content/uploads/2017/10/Consensus-Policy-and-Discussion-2017.pdf
https://www.washingtonpost.com/local/public-safety/de-escalation-training-to-reduce-police-shootings-facing-mixed-reviewsvz-at-launch/2016/10/14/d6d96c74-9159-11e6-9c85-ac42097b8cc0_story.html
https://www.washingtonpost.com/local/public-safety/de-escalation-training-to-reduce-police-shootings-facing-mixed-reviewsvz-at-launch/2016/10/14/d6d96c74-9159-11e6-9c85-ac42097b8cc0_story.html
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available resources and techniques other than deadly force whenever reasonably safe and 
feasible to an objectively reasonable officer. It is crucial that these conflicts be resolved 
by including the full statutory language. 
 
Recommendation: We strongly urge Judicial Council not to omit this key language, but 
to set forth the full paragraph from the statute, section 835a(d) (as amended) regarding 
peace officers’ duty to retreat, including the crucial sentence that clarifies that de-
escalation, as follows: 

A peace officer who makes or attempts to make an arrest need not retreat 
or stop because the person being arrested is resisting or threatening to 
resist. For purposes of this instruction, “retreat” does not mean 
tactical repositioning or other deescalation tactics. A peace officer 
does not lose (his/her) right to self-defense by using objectively 
reasonable force to arrest or to prevent escape or to overcome resistance. 

See Proposed Instructions, at 28. 
507 Peter Bibring, 

Director of 
Police Practices, 
on behalf of the 
ACLU of 
California 

B. The Instruction Omits The Requirement That Officers Use Other Available 
Resources And Techniques If Reasonably Safe And Feasible 
As one of the important elements requiring officers de-escalate rather than use deadly 
force, where appropriate, the amended section 835a inserts a specific requirement 
regarding de-escalation, that “officers … shall use other available resources and 
techniques if reasonably safe and feasible to an objectively reasonable officer.” § 
835a(a)(2). As set forth, this use of other resources and techniques is a requirement and 
not merely a consideration in whether force was “necessary.” The Proposed Instruction 
incorporates other language verbatim from the subsection (a) of section 835a. It should 
include this important requirement as well. 
 
Recommendation: We recommend that the Proposed Instruction simply follow the text 
of the statute and insert the language from section 835a(a)(2) as a freestanding instruction, 
immediately before the definition of “serious bodily injury” (on p.27) follows: 

[An officer/The defendant] is justified in using deadly force only when 
necessary in defense of human life. An officer must use other available 
resources and techniques if reasonably safe and feasible to an objectively 
reasonable officer. 

The committee disagrees 
with this recommendation. 
The committee has 
incorporated the statutory 
requirements of section 
835a(c) which sets forth 
when deadly force is 
authorized. The committee 
does not believe that the 
proposed addition from the 
legislative findings and 
declarations, rather than the 
definitional or directive 
portion of the statute, creates 
an additional statutory 
element of proof. 
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507 Peter Bibring, 

Director of 
Police Practices, 
on behalf of the 
ACLU of 
California 

C. The Reference to Tennessee v. Garner Should Be Removed From the List of 
Authorities for the Instruction 
The first line of the authority section cites legal authority for the standard under which 
officers may invoke the defense of justifiable homicide: Penal Code section 835a setting 
forth the authority of police use of deadly force, and sections 196 and 199 which make the 
criminal defense of justifiable homicide congruent with that authority. But the Proposed 
Instruction also here cites Tennessee v. Garner, supra, the leading case establishing the 
public’s right against excessive force by police under the U.S. Constitution. But that 
constitutional standard – the standard for when force by police is excessive to the point 
that it violates the rights of the subject under the U.S. Constitution – is not relevant to the 
question of this instruction, and should be deleted. 
 
The Proposed Instruction addresses when, under California law, an officer’s use of deadly 
force resulting in homicide constitutes a crime and when it can be excused as justifiable 
homicide. The standard for when police use of force violates the subject’s rights under the 
U.S. Constitution has no direct bearing on this – California could decide to set a lower 
standard, and allow that some use of excessive force in violation of the Constitution does 
not expose police to criminal charges, or it could (as it has done in the amendments to 
Penal Code 196 and 835a impose a higher standard and provide that even some use of 
deadly force that does not violate the constitution is nonetheless prohibited in California 
and subject to criminal penalties. Importantly, Tennessee v. Garner only establishes a 
constitutional right for the public to be free of some degree of excessive force. It does not 
confer on police any particular right to use force. The constitutional standard is a 
minimum for police, as states and local departments may establish higher standards more 
restrictive of police force. 
 
Recommendation: We recommend the reference to Tennessee v. Garner be deleted from 
the “Authority” section of the Proposed Instruction. The amendments to section 196 and 
835a set a higher standard than the “reasonable” standard of Garner. See Senate Floor 
Analysis of AB 392, Sen. Rules Committee, at 6 (June 26, 2019) at 6 (“Unlike existing 
California statutory law, the provisions of this bill would exceed the standards articulated 
and set forth by the U.S. Supreme Court in Graham and Garner.”). The proposed 
instruction should not confuse this point by citing to a different standard that is no longer 
applicable. 

The committee agrees with 
this suggestion and has 
removed the citation to 
Tennessee v. Garner.  
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507 Peter Bibring, 

Director of 
Police Practices, 
on behalf of the 
ACLU of 
California 

D. The Instruction Omits The Prohibition in Section 835a(c)(2) on Using Deadly 
Force Against A Person Based Solely On the Danger They Pose to Themselves 
The amended statute adds a specific limitation against the use of deadly force against 
someone based solely on the threat they pose to themselves. Section 835a(c)(2) provides: 
 

A peace officer shall not use deadly force against a person based on the 
danger that person poses to themselves, if an objectively reasonable 
officer would believe the person does not pose an imminent threat of 
death or serious bodily injury to the peace officer or to another person. 

 
The Proposed Instruction contains no mention of this important provision. While 
not relevant in every case, it should be included as an optional instruction where 
relevant. 
 
Recommendation: We recommend the limitation set forth in section 835a(c)(2) that 
deadly force not be used against a person based solely on the threat they pose to 
themselves be added verbatim to the Instructions as a bracketed optional instruction. 

The committee disagrees 
with this suggestion. 
Because the proposed 
language would not be 
relevant in every case, it is 
unnecessary to include. 
Instead, trial counsel may 
request a pinpoint 
instruction when the issue 
arises.  
 

507 Peter Bibring, 
Director of 
Police Practices, 
on behalf of the 
ACLU of 
California 

E. The List of Permissive Considerations Includes Requirements That Should Be 
Presented As Mandatory 
The Proposed Instruction includes a list of considerations that jurors may weigh in 
evaluating the “totality of the circumstances”: 

[In considering the totality of circumstances, you may consider whether: 
[● A reasonable officer would have believed that ____________<insert 
name of fleeing felon> posed an imminent threat of death or serious 
bodily injury to the defendant or to another person(;/.)] 
[● Prior to the use of force, the defendant [identified] [or] [attempted to 
identify] him or herself as a peace officer and [warned] [or] [attempted to 
warn] that deadly force may be used(;/.)] 
[● Prior to the use of force, the defendant had objectively reasonable 
grounds to believe the person was aware that the defendant was a peace 
officer and that deadly force may be used(;/.)] 
[● [The defendant was able, under the circumstances, to [identify] [or] 
[attempt to identify] him or herself as a peace officer] [and] [to warn] [or] 
[attempt to warn] that deadly force may be used.]] 

The committee disagrees 
with the recommendation to 
remove the permissive 
factors and to include a 
mandatory finding about 
police officer identification. 
However, the committee 
determined that the first 
bullet point in the list of 
permissive factors could be 
confusing when compared 
with the instructional 
language in 2B. Therefore, 
the committee has removed 
this bullet point from the 
list.  
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Proposed Instruction, at 28. This presentation wrongly characterizes each of these 
questions as factors that jurors are permitted to consider, when they are mandatory 
requirements. 
 
Certainly, any use of deadly force where a reasonable officer would have believed the 
fleeing person did not pose a threat of death or serious bodily injury to the defendant or 
another person unless immediately apprehended would not be justifiable homicide under 
the statute, regardless of any other considerations. Section 835a(c)(2). That circumstance 
is already addressed as a mandatory instruction in the Proposed Instruction, section 2-B, 
and inclusion of a different articulation that is permissive and uses the “imminent” threat 
is an unnecessary and confusing departure from the statute that should be deleted. 
 
Similarly, the Proposed Instruction incorrectly characterizes the requirement that a peace 
officer identify themselves and give a warning as a as a permissive consideration, rather 
than a requirement. The amended statute includes a requirement that before using deadly 
force against a fleeing person in specified situations, officers must provide a warning, if 
feasible: 
 

Where feasible, a peace officer shall, prior to the use of force, make 
reasonable efforts to identify themselves as a peace officer and to warn 
that deadly force may be used, unless the officer has objectively 
reasonable grounds to believe the person is aware of those facts. 

 
Section 835a(c)(1)(B). The Proposed Instructions include this not as a requirement but as 
a consideration that jurors may weigh in evaluating the “totality of the circumstances.” 
This improperly de-values the statutory provision regarding warning and identification, 
which is a requirement not merely a consideration. 
 
Notably, other instructions on justifiable homicide and self-defense in CALCRIM 505, 
3470, and 3471 do not include a list of permissive “considerations,” but instead list the 
elements of the defense followed by various clarifying requirements. 
 
Recommendation: We recommend that the list of permissive factors a jury “may 
consider” in evaluating the totality of the circumstances be deleted, and the provision 
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requiring a warning and identification of a peace officer be included as a freestanding 
mandatory provision by setting forth the statutory language of section 835a(c)(1)(B): 

Where feasible, a peace officer shall, prior to the use of force, make 
reasonable efforts to identify themselves as a peace officer and to warn 
that deadly force may be used, unless the officer has objectively 
reasonable grounds to believe the person is aware of those facts. 

507 Peter Bibring, 
Director of 
Police Practices, 
on behalf of the 
ACLU of 
California 

F. The Legislature’s Findings on Disability Should Be Added as “Bench Notes” 
In the findings section of AB 392, the Legislature took special care to highlight the role of 
physical and mental disability in contributing to encounters where police use deadly 
force: 

(5) That individuals with physical, mental health, developmental, or 
intellectual disabilities are significantly more likely to experience greater 
levels of physical force during police interactions, as their disability may 
affect their ability to understand or comply with commands from peace 
officers. It is estimated that individuals with disabilities are involved in 
between one-third and one-half of all fatal encounters with law 
enforcement. 

Section 835a(a)(5). While this language creates no binding limitation, the role of 
disability provides important context. Inclusion in the Bench Notes may help allow courts 
to craft special instructions on this issue as appropriate. 
 
We thank the Advisory Committee for its work and respectfully submit these 
recommendations, which we believe are necessary to give full effect to the Legislature’s 
intent in passing AB 392. 

The committee disagrees 
with the suggestion to add a 
bench note about disability. 
There are a number of 
factors, including disability, 
that may be relevant in any 
given case. The committee 
does not believe that it is 
necessary to highlight this 
particular factor.  
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Pretrial Instructions 
 
 

101. Cautionary Admonitions: Jury Conduct (Before, During, or After 
Jury Is Selected) 

__________________________________________________________________ 
Our system of justice requires that trials be conducted in open court with the 
parties presenting evidence and the judge deciding the law that applies to the 
case. It is unfair to the parties if you receive additional information from any 
other source because that information may be unreliable or irrelevant and 
the parties will not have had the opportunity to examine and respond to it. 
Your verdict must be based only on the evidence presented during trial in this 
court and the law as I provide it to you.   
 
During the trial, do not talk about the case or about any of the people or any 
subject involved in the case with anyone, not even your family, friends, 
spiritual advisors, or therapists. You may only say that you are on a jury and 
the anticipated length of the trial, and you may inform others of scheduling 
and emergency contact information. Do not share any information about the 
case by any means of communication, including in writing, by email, by 
telephone, on the Internet, social media, Internet chat rooms, and blogsor by 
any other means of communication. You must not talk about these things 
with other jurors either, until you begin deliberating.  
 
As jurors, you may discuss the case together only after all of the evidence has 
been presented, the attorneys have completed their arguments, and I have 
instructed you on the law. After I tell you to begin your deliberations, you 
may discuss the case only in the jury room, and only when all jurors are 
present.   
 
You must not allow anything that happens outside of the courtroom to affect 
your decision [unless I tell you otherwise]. During the trial, do not read, listen 
to, or watch any news report or commentary about the case from any source. 
 
Do not use the Internet (, a dictionary/[, or __________<insert other relevant 
source of information or means of communication>]) in any way in connection 
with this case, either on your own or as a group. Do not investigate the facts 
or the law or do any research regarding this case or any of its participants.  
Do not conduct any tests or experiments, or visit the scene of any event 
involved in this case. If you happen to pass by the scene, do not stop or 
investigate. 
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[If you have a cell phone or other electronic device, keep it turned off while 
you are in the courtroom and during jury deliberations. An electronic device 
includes any data storage device. If someone needs to contact you in an 
emergency, the court can receive messages that it will deliver to you without 
delay.] 
 
During the trial, do not speak to a defendant, witness, lawyer, or anyone 
associated with them. Do not listen to anyone who tries to talk to you about 
the case or about any of the people or subjects involved in it. If someone asks 
you about the case, tell him or her that you cannot discuss it. If that person 
keeps talking to you about the case, you must end the conversation.  
 
If you receive any information about this case from any source outside of the 
trial, even unintentionally, do not share that information with any other 
juror. If you do receive such information, or if anyone tries to influence you 
or any juror, you must immediately tell the bailiff.  
 
KKeeeepp  aann  ooppeenn  mmiinndd  tthhrroouugghhoouutt  tthhee  ttrriiaall..  DDoo  nnoott  mmaakkee  uupp  yyoouurr  mmiinndd  aabboouutt  
tthhee  vveerrddiicctt  oorr  aannyy  iissssuuee  uunnttiill  aafftteerr  yyoouu  hhaavvee  ddiissccuusssseedd  tthhee  ccaassee  wwiitthh  tthhee  ootthheerr  
jjuurroorrss  dduurriinngg  ddeelliibbeerraattiioonnss..  DDoo  nnoott  ttaakkee  aannyytthhiinngg  II  ssaayy  oorr  ddoo  dduurriinngg  tthhee  ttrriiaall  
aass  aann  iinnddiiccaattiioonn  ooff  wwhhaatt  II  tthhiinnkk  aabboouutt  tthhee  ffaaccttss,,  tthhee  wwiittnneesssseess,,  oorr  wwhhaatt  yyoouurr  
vveerrddiicctt  sshhoouulldd  bbee..  
 
 You must not let bias, sympathy, prejudice, or public opinion influence your 
assessment of the evidence or your decision. Many people have assumptions 
and biases about or stereotypes of other people and may be unaware of them. 
You must not be biased in favor of or against any party, witness, attorney, 
defendant[s], or alleged victim because of his or her disability, gender, 
nationality, national origin, race or ethnicity, religion, gender identity, sexual 
orientation, [or] age (./,) [or socioeconomic status] (./,) [or 
________________<insert any other impermissible form of bias>.]   
You must reach your verdict without any consideration of punishment. 
 
I want to emphasize that you may not use any form of research or 
communication, including electronic or wireless research or communication, 
to research, share, communicate, or allow someone else to communicate with 
you regarding any subject of the trial. [If you violate this rule, you may be 
subject to jail time, a fine, or other punishment.] 
 
When the trial has ended and you have been released as jurors, you may 
discuss the case with anyone. [But under California law, you must wait at 
least 90 days before negotiating or agreeing to accept any payment for 
information about the case.] 
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__________________________________________________________________
New January 2006; Revised June 2007, April 2008, December 2008, April 2010, 
October 2010, April 2011, February 2012, August 2012, August 2014, September 
2019, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to instruct the jurors on how they must conduct 
themselves during trial. (Pen. Code, § 1122.) See also California Rules of Court 
Rule 2.1035. 
 
 
When giving this instruction during the penalty phase of a capital case, the court 
has a sua sponte duty to delete the sentence which reads “Do not let bias, 
sympathy, prejudice, or public opinion influence your decision.” (People v. 
Lanphear (1984) 36 Cal.3d 163, 165 [203 Cal.Rptr. 122, 680 P.2d 1081]; 
California v. Brown (1987) 479 U.S. 538, 545 [107 S.Ct. 837, 93 L.Ed.2d 934].) 
The court should also delete the following sentence: “You must reach your verdict 
without any consideration of punishment.” 
 
If there will be a jury view, give the bracketed phrase “unless I tell you otherwise” 
in the fourth paragraph. (Pen. Code, § 1119.) 
  

AUTHORITY 
 
• Statutory Admonitions.Pen. Code, § 1122. 

• Avoid Discussing the Case.People v. Pierce (1979) 24 Cal.3d 199 [155 
Cal.Rptr. 657, 595 P.2d 91]; In re Hitchings (1993) 6 Cal.4th 97 [24 
Cal.Rptr.2d 74, 860 P.2d 466]; In re Carpenter (1995) 9 Cal.4th 634, 646–658 
[38 Cal.Rptr.2d 665, 889 P.2d 985]. 

• Avoid News Reports.People v. Holloway (1990) 50 Cal.3d 1098, 1108–1111 
[269 Cal.Rptr. 530, 790 P.2d 1327], disapproved on other grounds in People v. 
Stansbury (1995) 9 Cal.4th 824, 830 [38 Cal.Rptr.2d. 394, 889 P.2d 588]. 

• Judge’s Conduct as Indication of Verdict.People v. Hunt (1915) 26 Cal.App. 
514, 517 [147 P. 476]. 

• No Bias, Sympathy, or Prejudice.People v. Hawthorne (1992) 4 Cal.4th 43, 
73 [14 Cal.Rptr.2d 133, 841 P.2d 118]. 

• No Independent Research.People v. Karis (1988) 46 Cal.3d 612, 642 [250 
Cal.Rptr. 659, 758 P.2d 1189]; People v. Castro (1986) 184 Cal.App.3d 849, 
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853 [229 Cal.Rptr. 280]; People v. Sutter (1982) 134 Cal.App.3d 806, 820 [184 
Cal.Rptr. 829]. 

• Prior Version of This Instruction Upheld.People v. Ibarra (2007) 156 
Cal.App.4th 1174, 1182–1183 [67 Cal.Rptr.3d 871]. 

• Court’s Contempt Power for Violations of Admonitions.Pen. Code, § 
1122(a)(1); Code Civ. Proc. § 1209(a)(6) (effective 1/1/12). 

 
RELATED ISSUES 

 
Admonition Not to Discuss Case With Anyone 
In People v. Danks (2004) 32 Cal.4th 269, 298–300 [8 Cal.Rptr.3d 767, 82 P.3d 
1249], a capital case, two jurors violated the court’s admonition not to discuss the 
case with anyone by consulting with their pastors regarding the death penalty. The 
Supreme Court stated: 
 

It is troubling that during deliberations not one but two jurors had 
conversations with their pastors that ultimately addressed the issue 
being resolved at the penalty phase in this case. Because jurors 
instructed not to speak to anyone about the case except a fellow juror 
during deliberations . . . . may assume such an instruction does not 
apply to confidential relationships, we recommend the jury be 
expressly instructed that they may not speak to anyone about the 
case, except a fellow juror during deliberations, and that this 
includes, but is not limited to, spouses, spiritual leaders or advisers, 
or therapists. Moreover, the jury should also be instructed that if 
anyone, other than a fellow juror during deliberations, tells a juror 
his or her view of the evidence in the case, the juror should report 
that conversation immediately to the court. 

(Id. at p. 306, fn. 11.) 
 
The court may, at its discretion, add the suggested language to the second 
paragraph of this instruction. 
 
Jury Misconduct 
It is error to instruct the jury to immediately advise the court if a juror refuses to 
deliberate or expresses an intention to disregard the law or to decide the case based 
on penalty, punishment, or any other improper basis. (People v. Engelman (2002) 
28 Cal.4th 436, 449 [121 Cal.Rptr.2d 862, 49 P.3d 209].) 
 

SECONDARY SOURCES 
 

5 Witkin & Epstein, California Criminal Law (4th ed. 2012), Criminal Trial § 726. 
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4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 81, Jury 
Selection and Opening Statement, § 81.06[1], Ch. 85, Submission to Jury and 
Verdict, § 85.05[1], [4] (Matthew Bender).  
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Posttrial Introductory 
200. Duties of Judge and Jury 

__________________________________________________________________ 

Members of the jury, I will now instruct you on the law that applies to this 
case. [I will give you a copy of the instructions to use in the jury room.] [Each 
of you has a copy of these instructions to use in the jury room.] [The 
instructions that you receive may be printed, typed, or written by hand. 
Certain sections may have been crossed-out or added. Disregard any deleted 
sections and do not try to guess what they might have been. Only consider the 
final version of the instructions in your deliberations.]  
  
You must decide what the facts are. It is up to all of you, and you alone, to 
decide what happened, based only on the evidence that has been presented to 
you in this trial.  
 
You must not let bias, sympathy, prejudice, or public opinion influence your 
assessment of the evidence or your decision. Many people have assumptions 
and biases about or stereotypes of other people and may be unaware of them. 
You must not be biased in favor of or against any party, witness, attorney, 
defendant[s], or alleged victim because of his or her disability, gender, 
nationality, national origin, race or ethnicity, religion, gender identity, sexual 
orientation, [or] age (./,) [or socioeconomic status] (./,) [or 
________________<insert any other impermissible form of bias>.]   
 
You must follow the law as I explain it to you, even if you disagree with it. If 
you believe that the attorneys’ comments on the law conflict with my 
instructions, you must follow my instructions. 
 
Pay careful attention to all of these instructions and consider them together. 
If I repeat any instruction or idea, do not conclude that it is more important 
than any other instruction or idea just because I repeated it. 
 
Some words or phrases used during this trial have legal meanings that are 
different from their meanings in everyday use. These words and phrases will 
be specifically defined in these instructions. Please be sure to listen carefully 
and follow the definitions that I give you. Words and phrases not specifically 
defined in these instructions are to be applied using their ordinary, everyday 
meanings. 
 
Some of these instructions may not apply, depending on your findings about 
the facts of the case. [Do not assume just because I give a particular 
instruction that I am suggesting anything about the facts.] After you have 

006

024



 

Copyright Judicial Council of California 

decided what the facts are, follow the instructions that do apply to the facts as 
you find them.
__________________________________________________________________ 
New January 2006; Revised June 2007, April 2008, December 2008, September 
2019, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to instruct that the jurors are the exclusive judges 
of the facts and that they are entitled to a copy of the written instructions when 
they deliberate. (Pen. Code, §§ 1093(f), 1137.) Although there is no sua sponte 
duty to instruct on the other topics described in this instruction, there is authority 
approving instruction on these topics. 

   
In the first paragraph, select the appropriate bracketed alternative on written 
instructions. Penal Code section 1093(f) requires the court to give the jury a 
written copy of the instructions on request. The committee believes that the better 
practice is to always provide the jury with written instructions. If the court, in the 
absence of a jury request, elects not to provide jurors with written instructions, the 
court must modify the first paragraph to inform the jurors that they may request a 
written copy of the instructions. 
 
Do not instruct a jury in the penalty phase of a capital case that they cannot 
consider sympathy. (People v. Easley (1982) 34 Cal.3d 858, 875–880 [196 
Cal.Rptr. 309, 671 P.2d 813].) Instead of this instruction, CALCRIM 761 is the 
proper introductory instruction for the penalty phase of a capital case. 
 
Do not give the bracketed sentence in the final paragraph if the court will be 
commenting on the evidence pursuant to Penal Code section 1127. 
 

AUTHORITY 
 
• Copies of Instructions.Pen. Code, §§ 1093(f), 1137. 

• Judge Determines Law.Pen. Code, §§ 1124, 1126; People v. Como (2002) 
95 Cal.App.4th 1088, 1091 [115 Cal.Rptr.2d 922]; see People v. Williams 
(2001) 25 Cal.4th 441, 455 [106 Cal.Rptr.2d 295, 21 P.3d 1209]. 

• Jury to Decide the Facts.Pen. Code, § 1127. 

• Attorney’s Comments Are Not Evidence.People v. Stuart (1959) 168 
Cal.App.2d 57, 60–61 [335 P.2d 189]. 
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• Consider All Instructions Together.People v. Osband (1996) 13 Cal.4th 622, 
679 [55 Cal.Rptr.2d 26, 919 P.2d 640]; People v. Rivers (1993) 20 Cal.App.4th 
1040, 1046 [25 Cal.Rptr.2d 602]; People v. Shaw (1965) 237 Cal.App.2d 606, 
623 [47 Cal.Rptr. 96]. 

• Follow Applicable InstructionsPeople v. Palmer (1946) 76 Cal.App.2d 679, 
686–687 [173 P.2d 680]. 

• No Bias, Sympathy, or Prejudice Pen. Code, § 1127h; People v. Hawthorne 
(1992) 4 Cal.4th 43, 73 [14 Cal.Rptr.2d 133, 841 P.2d 118]. 

• This Instruction UpheldPeople v. Ibarra (2007) 156 Cal.App.4th 1174, 1185 
[67 Cal.Rptr.3d 871]. 

 
RELATED ISSUES 

 
Jury Misconduct 
It is error to instruct the jury to immediately advise the court if a juror refuses to 
deliberate or expresses an intention to disregard the law or to decide the case based 
on penalty, punishment, or any other improper basis. (People v. Engelman (2002) 
28 Cal.4th 436, 449 [121 Cal.Rptr.2d 862, 49 P.3d 209].) 
 

SECONDARY SOURCES 
 

5 Witkin & Epstein, California Criminal Law (4th ed. 2012) Criminal Trial, §§ 
726, 727. 

 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 80, 
Defendant’s Trial Rights, § 80.05[1], Ch. 83, Evidence, § 83.02, Ch. 85, 
Submission to Jury and Verdict, §§  85.02[1], [2][c], 85.03[1], 85.05[2], [4] 
(Matthew Bender). 
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Evidence 

 334. Accomplice Testimony Must Be Corroborated: Dispute Whether 
Witness Is Accomplice 

  

 
Before you may consider the (statement/ [or] testimony) of __________________ 
<insert name[s] of witness[es]> as evidence against (the defendant/ 
__________________ <insert names of defendants>) [regarding the crime[s] of 
__________________ <insert name[s] of crime[s] if corroboration only required for 
some crime[s]>], you must decide whether __________________ <insert name[s] of 
witness[es]>) (was/were) [an] accomplice[s] [to (that/those) crime[s]]. A person is an 
accomplice if he or she is subject to prosecution for the identical crime charged 
against the defendant. Someone is subject to prosecution if:   

 
1. He or she personally committed the crime; 

 
OR 

2. He or she knew of the criminal purpose of the person who committed the 
crime;  

AND  

3. He or she intended to, and did in fact, (aid, facilitate, promote, encourage, or 
instigate the commission of the crime[;]/ [or] participate in a criminal 
conspiracy to commit the crime).  

 
[The burden is on the defendant to prove that it is more likely than not that 
__________________ <insert name[s] of witness[es]> (was/were) [an] accomplice[s].]  
 
[An accomplice does not need to be present when the crime is committed. On the 
other hand, a person is not an accomplice just because he or she is present at the 
scene of a crime, even if he or she knows that a crime will be committed or is being 
committed and does nothing to stop it.]  
 
[A person who lacks criminal intent but who pretends to join in a crime only to 
detect or prosecute those who commit that crime is not an accomplice.]  
 
[A person may be an accomplice even if he or she is not actually prosecuted for the 
crime.]  
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[You may not conclude that a child under 14 years old was an accomplice unless you 
also decide that when the child acted, (he/she) understood:  
 

1. The nature and effect of the criminal conduct;  
 

2. That the conduct was wrongful and forbidden;  
 

AND 
  
3. That (he/she) could be punished for participating in the conduct.]  

 
If you decide that a (declarant/ [or] witness) was not an accomplice, then supporting 
evidence is not required and you should evaluate his or her (statement/ [or] 
testimony) as you would that of any other witness.  
 
If you decide that a (declarant/ [or] witness) was an accomplice, then you may not 
convict the defendant of ______________________ <insert charged crime[s]> based 
on his or her (statement/ [or] testimony) alone. You may use (a statement/ [or] 
testimony) of an accomplice that tends to incriminate the defendant to convict the 
defendant only if:  
 

1. The accomplice’s (statement/ [or] testimony) is supported by other evidence 
that you believe; 
  

2. That supporting evidence is independent of the accomplice’s (statement/ [or] 
testimony);  

AND  

3. That supporting evidence tends to connect the defendant to the commission of 
the crime[s].  

Supporting evidence, however, may be slight. It does not need to be enough, by 
itself, to prove that the defendant is guilty of the charged crime[s], and it does not 
need to support every fact (mentioned by the accomplice in the statement/ [or] about 
which the accomplice testified). On the other hand, it is not enough if the supporting 
evidence merely shows that a crime was committed or the circumstances of its 
commission. The supporting evidence must tend to connect the defendant to the 
commission of the crime.  
 
[The evidence needed to support the (statement/ [or] testimony) of one accomplice 
cannot be provided by the (statement/ [or] testimony) of another accomplice.]  
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Any (statement/ [or] testimony) of an accomplice that tends to incriminate the 
defendant should be viewed with caution. You may not, however, arbitrarily 
disregard it. You should give that (statement/ [or] testimony) the weight you think it 
deserves after examining it with care and caution and in the light of all the other 
evidence.  
               
New January 2006; Revised June 2007, April 2010, April 2011, February 2016, March 
2019, March 2020 
 

BENCH NOTES 

Instructional Duty  

There is a sua sponte duty to instruct on the principles governing the law of accomplices, 
including the need for corroboration, if the evidence at trial suggests that a witness could 
be an accomplice. (People v. Tobias (2001) 25 Cal.4th 327, 331 [106 Cal.Rptr.2d 80, 21 
P.3d 758]; People v. Guiuan (1998) 18 Cal.4th 558, 569 [76 Cal.Rptr.2d 239, 957 P.2d 
928].) 
 
“Whether a person is an accomplice is a question of fact for the jury unless the facts and 
the inferences to be drawn therefrom are undisputed.” (People v. Coffman and Marlow 
(2004) 34 Cal.4th 1, 104 [17 Cal.Rptr.3d 710, 96 P.3d 30].) When the court concludes 
that the witness is an accomplice as a matter of law or the parties agree about the 
witness’s status as an accomplice, do not give this instruction. Give CALCRIM No. 335, 
Accomplice Testimony: No Dispute Whether Witness Is Accomplice. 
 
If a codefendant’s testimony tends to incriminate another defendant, the court must give 
an appropriate instruction on accomplice testimony. (People v. Avila (2006) 38 Cal.4th 
491, 562 [43 Cal.Rptr.3d 1, 133 P.3d 1076]; citing People v. Box (2000) 23 Cal.4th 1153, 
1209 [99 Cal.Rptr.2d 69, 5 P.3d 130]; People v. Alvarez (1996) 14 Cal.4th 155, 218 [58 
Cal.Rptr.2d 385, 926 P.2d 365].) The court must also instruct on accomplice testimony 
when two codefendants testify against each other and blame each other for the crime. (Id. 
at 218–219). 
 
When the witness is a codefendant whose testimony includes incriminating statements, 
the court should not instruct that the witness is an accomplice as a matter of law. (People 
v. Hill (1967) 66 Cal.2d 536, 555 [58 Cal.Rptr. 340, 426 P.2d 908].) Instead, the court 
should give this instruction, informing the jury that it must decide whether the testifying 
codefendant is an accomplice. In addition, the court should instruct that when the jury 
considers this testimony as it relates to the testifying codefendant’s defense, the jury 
should evaluate the testimony using the general rules of credibility, but if the jury 
considers testimony as incriminating evidence against the non-testifying codefendant, the 
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testimony must be corroborated and should be viewed with caution. (See People v. 
Coffman and Marlow (2004) 34 Cal.4th 1, 105 [17 Cal.Rptr.3d 710, 96 P.3d 30].) 
 
Do not give this instruction if accomplice testimony is solely exculpatory or neutral. 
(People v. Smith (2017) 12 Cal.App.5th 766, 778-780 [218 Cal.Rptr.3d 892] [telling 
jurors that corroboration is required to support neutral or exonerating accomplice 
testimony was prejudicial error].) 
 
If the court concludes that the corroboration requirement applies to an out-of-court 
statement, use the word “statement” throughout the instruction. (See discussion in 
Related Issues section below.) 
 
In a multiple codefendant case, if the corroboration requirement does not apply to all 
defendants, insert the names of the defendants for whom corroboration is required where 
indicated in the first sentence. 
 
If the witness was an accomplice to only one or some of the crimes he or she testified 
about, the corroboration requirement only applies to those crimes and not to other crimes 
he or she may have testified about. (People v. Wynkoop (1958) 165 Cal.App.2d 540, 546 
[331 P.2d 1040].) In such cases, the court may insert the specific crime or crimes 
requiring corroboration in the first sentence. 
 
Give the bracketed paragraph that begins with “A person who lacks criminal intent” 
when the evidence suggests that the witness did not share the defendant’s specific 
criminal intent, e.g., witness was an undercover police officer or an unwitting assistant. 
 
Give the bracketed paragraph that begins with “You may not conclude that a child under 
14 years old” on request if the defendant claims that a child witness’s testimony must be 
corroborated because the child acted as an accomplice. (Pen. Code, § 26; People v. 
Williams (1936) 12 Cal.App.2d 207, 209 [55 P.2d 223].) 
 
Give the bracketed sentence that begins with “The burden is on the defendant” unless 
acting with an accomplice is an element of the charged crime. (People v. Martinez (2019) 
34 Cal.App.5th 721, 723 [246 Cal.Rptr.3d 442].) Martinez only involved charges where 
acting as an accomplice was an element.    

AUTHORITY 
 
• Instructional Requirements. Pen. Code, § 1111; People v. Guiuan (1998) 18 Cal.4th 
558, 569 [76 Cal.Rptr.2d 239, 957 P.2d 928]. 
• Accomplice May Not Provide Sole Basis for Admission of Other Evidence. People v. 
Bowley (1963) 59 Cal.2d 855, 863 [31 Cal.Rptr. 471, 382 P.2d 591]. 
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• Consideration of Incriminating Testimony. People v. Guiuan (1998) 18 Cal.4th 558, 
569 [76 Cal.Rptr.2d 239, 957 P.2d 928]. 
• Defendant’s Burden of Proof. People v. Belton (1979) 23 Cal.3d 516, 523 [153 
Cal.Rptr. 195, 591 P.2d 485]. 
• Defense Admissions May Provide Necessary Corroboration. People v. Williams (1997) 
16 Cal.4th 635, 680 [66 Cal.Rptr.2d 573, 941 P.2d 752]. 
• Accomplice Includes Co-perpetrator. People v. Felton (2004) 122 Cal.App.4th 260, 268 
[18 Cal.Rptr.3d 626]. 
• Definition of Accomplice as Aider and Abettor. People v. Stankewitz (1990) 51 Cal.3d 
72, 90–91 [270 Cal.Rptr. 817, 793 P.2d 23]. 
• Extent of Corroboration Required. People v. Szeto (1981) 29 Cal.3d 20, 27 [171 
Cal.Rptr. 652, 623 P.2d 213]. 
• One Accomplice May Not Corroborate Another. People v. Montgomery (1941) 47 
Cal.App.2d 1, 15 [117 P.2d 437], disapproved on other grounds in Murgia v. Municipal 
Court (1975) 15 Cal.3d 286, 301, fn. 11 [124 Cal.Rptr. 204, 540 P.2d 44] and People v. 
Dillon (1983) 34 Cal.3d 441, 454, fn. 2 [194 Cal.Rptr. 390, 668 P.2d 697]. 
• Presence or Knowledge Insufficient. People v. Boyd (1990) 222 Cal.App.3d 541, 557, 
fn. 14 [271 Cal.Rptr. 738]; In re Michael T. (1978) 84 Cal.App.3d 907, 911 [149 
Cal.Rptr. 87]. 
• Testimony of Feigned Accomplice Need Not Be Corroborated. People v. Salazar 
(1962) 201 Cal.App.2d 284, 287 [20 Cal.Rptr. 25]; but see People v. Brocklehurst (1971) 
14 Cal.App.3d 473, 476 [92 Cal.Rptr. 340]; People v. Bohmer (1975) 46 Cal.App.3d 185, 
191–193 [120 Cal.Rptr. 136]. 
• Uncorroborated Accomplice Testimony May Establish Corpus Delicti. People v. 
Williams (1988) 45 Cal.3d 1268, 1317 [248 Cal.Rtpr. 834, 756 P.2d 221]. 
• Witness an Accomplice as a Matter of Law. People v. Williams (1997) 16 Cal.4th 635, 
679 [66 Cal.Rptr.2d 573, 941 P.2d 752]. 
• In-Custody Informant Testimony and Accomplice Testimony May Corroborate Each 
OtherPeople v. Huggins (2015) 235 Cal.App.4th 715, 719-720 [185 Cal.Rptr.3d 672].• 
No Corroboration Requirement for Exculpatory Accomplice Testimony People v. 
Smith (2017) 12 Cal.App.5th 766, 778-780 [218 Cal.Rptr.3d 892]. 

 

RELATED ISSUES 

Out-of-Court Statements  

The out-of court statement of a witness may constitute “testimony” within the meaning of 
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Penal Code section 1111, and may require corroboration. (People v. Williams (1997) 16 
Cal.4th 153, 245 [66 Cal.Rptr.2d 123, 940 P.2d 710]; People v. Belton (1979) 23 Cal.3d 
516, 526 [153 Cal.Rptr. 195, 591 P.2d 485].) The Supreme Court has quoted with 
approval the following summary of the corroboration requirement for out-of-court 
statements: 

‘[T]estimony’ within the meaning of … section 1111 includes 
… all out-of-court statements of accomplices and 
coconspirators used as substantive evidence of guilt which are 
made under suspect circumstances. The most obvious suspect 
circumstances occur when the accomplice has been arrested 
or is questioned by the police. [Citation.] On the other hand, 
when the out-of-court statements are not given under suspect 
circumstances, those statements do not qualify as ‘testimony’ 
and hence need not be corroborated under … section 1111. 

(People v. Williams, supra, 16 Cal.4th at p. 245 [quoting People v. Jeffery (1995) 37 
Cal.App.4th 209, 218 [43 Cal.Rptr.2d 526] [quotation marks, citations, and italics 
removed]; see also People v. Sully (1991) 53 Cal.3d 1195, 1230 [283 Cal.Rptr. 144, 812 
P.2d 163] [out-of-court statement admitted as excited utterance did not require 
corroboration].) The court must determine whether the out-of-court statement requires 
corroboration and, accordingly, whether this instruction is appropriate. The court should 
also determine whether the statement is testimonial, as defined in Crawford v. 
Washington (2004) 541 U.S. 36 [124 S.Ct. 1354, 158 L.Ed.2d 177], and whether the 
Crawford holding effects the corroboration requirement of Penal Code section 1111. 

Incest With a Minor  

Accomplice instructions are not appropriate in a trial for incest with a minor. A minor is a 
victim, not an accomplice, to incest. (People v. Tobias (2001) 25 Cal.4th 327, 334 [106 
Cal.Rptr.2d 80, 21 P.3d 758]; see CALCRIM No. 1180, Incest.) 

Liable to Prosecution When Crime Committed  

The test for determining if a witness is an accomplice is not whether that person is subject 
to trial when he or she testifies, but whether he or she was liable to prosecution for the 
same offense at the time the acts were committed. (People v. Gordon (1973) 10 Cal.3d 
460, 469 [110 Cal.Rptr. 906, 516 P.2d 298].) However, the fact that a witness was 
charged for the same crime and then granted immunity does not necessarily establish that 
he or she is an accomplice. (People v. Stankewitz (1990) 51 Cal.3d 72, 90 [270 Cal.Rptr. 
817, 793 P.2d 23].) 

Threats and Fear of Bodily Harm  
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A person who is induced by threats and fear of bodily harm to participate in a crime, 
other than murder, is not an accomplice. (People v. Brown (1970) 6 Cal.App.3d 619, 624 
[86 Cal.Rptr. 149]; People v. Perez (1973) 9 Cal.3d 651, 659–660 [108 Cal.Rptr. 474, 
510 P.2d 1026].) 

Defense Witness  

“[A]lthough an accomplice witness instruction must be properly formulated … , there is 
no error in giving such an instruction when the accomplice’s testimony favors the 
defendant.” (United States v. Tirouda (9th Cir. 2005) 394 F.3d 683, 688.) 

SECONDARY SOURCES 
 

3 Witkin, California Evidence (5th ed. 2012) Presentation at Trial, §§ 110, 111, 118, 122. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 82, Witnesses, 
§ 82.03, Ch. 85, Submission to Jury and Verdict, §§ 85.02[2][b], 85.03[2][b], [d], Ch. 87, 
Death Penalty, § 87.23[4][b] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 141, 
Conspiracy, Solicitation, and Attempt, § 141.02[5][b] (Matthew Bender). 
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Evidence 
 

361. Failure to Explain or Deny Adverse TestimonyEvidence 
  

If the defendant failed in (his/her) testimony to explain or deny evidence 
against (him/her), and if (he/she) could reasonably be expected to have done 
so based on what (he/she) knew, you may consider (his/her) failure to explain 
or deny in evaluating that evidence. Any such failure is not enough by itself to 
prove guilt. The People must still prove the defendant guilty beyond a 
reasonable doubt. 
 
If the defendant failed to explain or deny, it is up to you to decide the 
meaning and importance of that failure.
  
New January 2006; Revised April 2010, February 2016, March 2017, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
No authority imposes a duty to give this instruction sua sponte. This instruction 
should only be given when the defendant testifies and the privilege against self-
incrimination has not been successfully invoked. (People v. Mask (1986) 188 
Cal.App.3d 450, 455 [233 Cal.Rptr. 181]; People v. Haynes (1983) 148 
Cal.App.3d 1117, 1118 [196 Cal.Rptr. 450].) 
 
There is a split in authority over the application of People v. Saddler (1979) 24 
Cal.3d 671, 682–683 [156 Cal.Rptr. 871, 597 P.2d 130] [instruction erroneously 
given because there was no evidence that defendant failed to deny or explain 
incriminating evidence] and whether this instruction should be given when a 
testifying defendant fails to explain or deny incriminating evidence in the absence 
of a question. (Compare People v. Grandberry (2019) 35 Cal.App.5th 599, 609 
[247 Cal.Rptr.3d 258] [approving use of the instruction “when a testifying 
defendant has failed to explain or deny matters within the scope of relevant cross-
examination, not simply those matters that were asked of the defendant on cross-
examination”] with People v. Roehler (1985) 167 Cal.App.3d 353, 392 [213 
Cal.Rptr. 353] [“If a defendant has not been asked an appropriate question calling 
for either an explanation or denial, the instruction cannot be given, as a matter of 
law”] and People v. Vega (2015) 236 Cal.App.4th 484, 497 [186 Cal.Rptr.3d 671] 
[noting restrictions for when the instruction may be given and quoting Roehler].) 
 
If the court follows Grandberry, the trial court must ascertain as a matter of law: 
(1) if the matter was within the scope of relevant cross-examination; (2) if the 
defendant knew the facts necessary to explain or deny incriminating evidence or if 
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some circumstance precluded the defendant from knowing such facts; and (3) if 
the defendant failed to explain or deny the incriminating evidence. 
 
If the court follows RoehlerBefore an instruction on this principle may be given, 
the trial court must ascertain as a matter of law: (1) if a question was asked that 
called for an explanation or denial of incriminating evidence; (2) if the defendant 
knew the facts necessary to answer the question or if some circumstance precluded 
the defendant from knowing such facts; and (3) if the defendant failed to deny or 
explain the incriminating evidence when answering the question. (People v. 
Saddler (1979) 24 Cal.3d 671, 682–683 [156 Cal.Rptr. 871, 597 P.2d 130] 
[instruction erroneously given because there was no evidence that defendant failed 
to deny or explain incriminating evidence]; People v. Marsh (1985) 175 
Cal.App.3d 987, 994 [221 Cal.Rptr. 311] [same]; People v. De Larco (1983) 142 
Cal.App.3d 294, 309 [190 Cal.Rptr.757] [same]; see also People v. Marks (1988) 
45 Cal.3d 1335, 1346 [248 Cal.Rptr. 874, 756 P.2d 260].)  
 
Contradiction of the state’s evidence is not by itself a failure to deny or explain. 
(People v. Marks (1988) 45 Cal.3d 1335, 1346 [248 Cal.Rptr. 874, 756 P.2d 260]; 
People v. Peters (1982) 128 Cal.App.3d 75, 86 [180 Cal.Rptr. 76].) Failure to 
recall is not an appropriate basis for this instruction. (People v. De Larco (1983) 
142 Cal.App.3d 294, 309 [190 Cal.Rptr.757].) 
 
Give this instruction only when a testifying defendant completely fails to explain 
or deny incriminating evidence, or claims to lack knowledge although it appears 
from the evidence that defendant could reasonably be expected to have that 
knowledge. (People v. Cortez (2016) 63 Cal.4th 101, 117-118 [201 Cal.Rptr.3d 
846, 369 P.3d 521].)  
  
  

AUTHORITY 
 
• Instructional RequirementsEvid. Code, § 413. 

• Cautionary LanguagePeople v. Saddler (1979) 24 Cal.3d 671, 683 [156 
Cal.Rptr. 871, 597 P.2d 130]. 

• This Instruction Upheld People v. Vega (2015) 236 Cal.App.4th 484, 494-
500 [186 Cal.Rptr.3d 671]; People v. Rodriguez (2009) 170 Cal.App.4th 1062, 
1068 [88 Cal.Rptr.3d 749]. 

 
RELATED ISSUES 

 
Bizarre or Implausible Answers 
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If the defendant’s denial or explanation is bizarre or implausible, several courts 
have held that the question whether his or her response is reasonable should be 
given to the jury with an instruction regarding adverse inferences. (People v. Mask 
(1986) 188 Cal.App.3d 450, 455 [233 Cal.Rptr.181]; People v. Roehler (1985) 167 
Cal.App.3d 353, 392–393 [213 Cal.Rptr. 353].) However, in People v. Kondor 
(1988) 200 Cal.App.3d 52, 57 [245 Cal.Rptr. 750], the court stated, “the test for 
giving the instruction [on failure to deny or explain] is not whether the defendant’s 
testimony is believable. [The instruction] is unwarranted when a defendant 
explains or denies matters within his or her knowledge, no matter how improbable 
that explanation may appear.”  
 
Facts Beyond the Scope of Examination 
If the defendant has limited his or her testimony to a specific factual issue, it is 
error for the prosecutor to comment, or the trial court to instruct, on his or her 
failure to explain or deny other evidence against him or her that is beyond the 
scope of this testimony. (People v. Tealer (1975) 48 Cal.App.3d 598, 604–607 
[122 Cal.Rptr. 144].) 
 

SECONDARY SOURCES 
 

3 Witkin, California Evidence (5th ed. 2012) Presentation at Trial, § 102. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 80, 
Defendant’s Trial Rights, § 80.08[6][a][i], Ch. 83, Evidence, § 83.01[2][b], Ch. 
85, Submission to Jury and Verdict, §§  85.01[5], 85.04[2][b] (Matthew Bender). 
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Evidence 
 

377. Presence of Support Person/Dog/Dog Handler (Pen. Code, §§ 
868.4, 868.5) 

             

_______________ <insert name of  witness> (will have/has/had) a (person/dog) 
present during (his/her) testimony.  Do not consider the presence of the 
support (person’s/dog’s [and dog handler]) presence who (is/was) with the 
witness for any purpose or allow it to distract you.  
             
New March 2018; Revised March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court may give this instruction on request. If instructing on support persons, 
this instruction only applies to prosecution witnesses. 
 

AUTHORITY 
 
• ElementsPen. Code, §§ 868.4, 868.5.  
 
378–399. Reserved for Future Use 
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Homicide 
 

507 Justifiable Homicide: By Public Peace Officer 
            
The defendant is not guilty of (murder/ [or] manslaughter/attempted murder/ 
[or] attempted voluntary manslaughter) if (he/she) (killed/attempted to 
kill/killed) someone while (acting as a public peace officer/obeying a public 
peace officer’s command for aid and assistance). Such (A/Ana/an) 
[attempted] killing is justified, and therefore not unlawful, if: 
 

1. The defendant was (a public peace officer/obeying a public peace 
officer’s command for aid and assistance); 
 

AND 
 
2. The [attempted] killing was committed while the defendant 

either: (taking back into custody a convicted felon [or felons] 
who had escaped from prison or confinement[,]/ arresting a 
person [or persons] charged with a felony who (was/were) 
resisting arrest or fleeing from justice[,]/ overcoming actual 
resistance to some legal process[,]/ [or] while performing any 
[other] legal duty); 
 
 
A. Reasonably believed, based on the totality of the circumstances, 
that the force was necessary to defend against an imminent threat 
of death or serious bodily injury to the defendant or another 
person;  

 
OR 

 
B. Reasonably believed, based on the totality of the circumstances, 
that: 

 
B1. _________________<insert name of fleeing felon> was fleeing; 

 
B2. The force was necessary to arrest or detain    ______<insert 
name of fleeing felon > for the crime of _______<insert name of 
felony >; 

 
B3. The commission of the crime of ________ <insert name of 
felony> created a risk of or resulted in death or serious bodily 
injury to another person;  
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AND 

 
B4.                           <insert name of fleeing felon > would cause 
death or serious bodily injury to another person unless 
immediately arrested or detained. 

 
1. The [attempted] killing was necessary to accomplish (one of 

those/that) lawful purpose[s]; 
 

AND 
 
2. The defendant had probable cause to believe that (__________ 

<insert name of decedent> posed a threat of death or great bodily 
injury, either to the defendant or to others/[or] that __________ 
<insert name of decedent> had committed (__________<insert 
forcible and atrocious crime>/__________<insert crime decedent was 
suspected of committing, e.g., burglary>), and that crime threatened 
the defendant or others with death or great bodily injury)]. <See 
Bench Note discussing this element.> 

 
A person has probable cause to believe that someone poses a threat of death or 
great bodily injury when facts known to the person would persuade someone 
of reasonable caution that the other person is going to cause death or great 
bodily injury to another. 
[A serious bodily injury means a serious impairment of physical condition. 
Such an injury may include[, but is not limited to]: (loss of consciousness/ 
concussion/ bone fracture/ protracted loss or impairment of function of any 
bodily member or organ/ a wound requiring extensive suturing/ [and] serious 
disfigurement).] 
 
[A threat of death or serious bodily injury is imminent when, based on the 
totality of the circumstances, a reasonable officer in the same situation would 
believe that a person has the present ability, opportunity, and apparent intent 
to immediately cause death or serious bodily injury to the peace officer or to 
another person. An imminent harm is not merely a fear of future harm, no 
matter how great the fear and no matter how great the likelihood of the 
harm, but is one that, from appearances, must be instantly confronted and 
addressed.] 
 
[Totality of the circumstances means all facts known to the defendant at the 
time, including the conduct of the defendant and ______________<insert name 
of decedent> leading up to the use of deadly force.] 
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[In considering the totality of circumstances, you may consider whether: 
[● Prior to the use of force, the defendant [identified] [or] [attempted to 

identify] him or herself as a peace officer and [warned] [or] [attempted 
to warn] that deadly force may be used(;/.)] 

[● Prior to the use of force, the defendant had objectively reasonable 
grounds to believe the person was aware that the defendant was a peace 
officer and that deadly force may be used(;/.)]  

[● [The defendant was able, under the circumstances, to [identify] [or] 
[attempt to identify] him or herself as a peace officer] [and] [to warn] 
[or] [attempt to warn] that deadly force may be used.]]  

 
[A peace officer who makes or attempts to make an arrest need not retreat or 
stop because the person being arrested is resisting or threatening to resist. A 
peace officer does not lose (his/her) right to self-defense by using objectively 
reasonable force to arrest or to prevent escape or to overcome resistance.]  
[An officer or employee of __________ <insert name of state or local 
government agency that employs public officer> is a public officer.] 
Great bodily injury means significant or substantial physical injury. It is an 
injury that is greater than minor or moderate harm. 
[A person who is employed as a police officer by __________ <insert name of 
agency that employs police officer> is a peace officer.] 
 
[A person employed by __________ <insert name of agency that employs peace 
officer, e.g., “the Department of Fish and Wildlife”> is a peace officer if 
__________ <insert description of facts necessary to make employee a peace 
officer, e.g, “designated by the director of the agency as a peace officer”>.] 
 
 
The People have the burden of proving beyond a reasonable doubt that the 
[attempted] killing was not justified. If the People have not met this burden, 
you must find the defendant not guilty of [attempted] (murder/ [or] 
manslaughter).
             
New January 2006; Revised April 2011, February 2012, August 2012, March 
2020 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to instruct on justifiable homicide when “it 
appears that the defendant is relying on such a defense, or if there is substantial 
evidence supportive of such a defense and the defense is not inconsistent with the 
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defendant’s theory of the case.” (See People v. Breverman (1998) 19 Cal.4th 142, 
156 [77 Cal.Rptr.2d 870, 960 P.2d 1094] [addressing sua sponte duty to instruct 
on self-defense].) 
 
Penal Code sections 196 and 835a, as amended by Statutes 2019, ch.170 (A.B. 
392), became effective on January 1, 2020. If the defendant’s act occurred before 
this date, the court should give the prior version of this instruction. 
 
In element 2, select the phrase appropriate for the facts of the case. 
 
It is unclear whether the officer must always have probable cause to believe that 
the victim poses a threat of future harm or if it is sufficient if the officer has 
probable cause to believe that the victim committed a forcible and atrocious crime. 
In Tennessee v. Garner (1985) 471 U.S. 1, 3, 11 [105 S.Ct. 1694, 85 L.Ed.2d 1], 
the Supreme Court held that, under the Fourth Amendment, deadly force may not 
be used to prevent the escape of an apparently unarmed suspected felon unless it is 
necessary to prevent the escape and the officer has probable cause to believe that 
the suspect poses a significant threat of death or serious physical injury to the 
officer or others. “Garner necessarily limits the scope of justification for homicide 
under section 197, subdivision 4, and other similar statutes from the date of that 
decision.” (People v. Martin (1985) 168 Cal.App.3d 1111, 1124 [214 Cal.Rptr. 
873].) In a footnote, Garner, supra, 471 U.S. 1, 16, fn. 15, noted that California 
law permits a killing in either situation, that is, when the suspect has committed an 
atrocious crime or when the suspect poses a threat of future harm. (See also Long 
Beach Police Officers Assn v. City of Long Beach (1976) 61 Cal.App.3d 364, 371-
375 [132 Cal.Rptr. 348] [also stating the rule as “either” but quoting police 
regulations, which require that the officer always believe there is a risk of future 
harm.]) The committee has provided both options, but see People v. Ceballos 
(1974) 12 Cal.3d 470, 478-479 [116 Cal.Rptr. 233, 526 P.2d 241]. The court 
should review relevant case law before giving the bracketed language. 
 
As with a peace officer, tThe jury must determine whether the defendant was a 
public peace officer. (People v. Brown (1988) 46 Cal.3d 432, 444–445 [250 
Cal.Rptr. 604, 758 P.2d 1135].) The court may instruct the jury in the appropriate 
definition of “public peace officer” from the statute (e.g., “a Garden Grove 
Regular Police Officer and a Garden Grove Reserve Police Officer are public 
peace officers”). (Ibid.) However, the court may not instruct the jury that the 
defendant was a public peace officer as a matter of law (e.g., “Officer Reed was a 
public peace officer”). (Ibid.) If the defendant is a police officer, give the 
bracketed sentence that begins with “A person employed as a police officer.” If the 
defendant is another type of peace officer, give the bracketed sentence that begins 
with “A person employed by.” 
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Related Instructions 
CALCRIM No. 508, Justifiable Homicide: Citizen Arrest (Non-Peace Officer). 
CALCRIM No. 509, Justifiable Homicide: Non-Peace Officer Preserving the 
Peace. 
 

AUTHORITY 
 
• Justifiable Homicide by Public Peace Officer.Pen. Code, §§ 196, 199, 835a. 

• Burden of Proof.Pen. Code, § 189.5; People v. Frye (1992) 7 Cal.App.4th 
1148, 1154−1155 [10 Cal.Rptr.2d 217]; People v. Banks (1976) 67 Cal.App.3d 
379, 383–384 [137 Cal.Rptr. 652]. 

• Public Peace Officer Defined.See Pen. Code, § 830 et seq.§ 831(a) 
[custodial officer], 831.4 [sheriff’s or police security officer], 831.5 [custodial 
officer], 831.6 [transportation officer], 3089 [county parole officer]; In re 
Frederick B. (1987) 192 Cal.App.3d 79, 89–90 [237 Cal.Rptr. 338], 
disapproved on other grounds in In re Randy G. (2001) 26 Cal.4th 556, 567 fn. 
2 [110 Cal.Rptr.2d 516, 28 P.3d 239] [“public officers” is broader category 
than “peace officers”]; see also Pen. Code, § 836.5(a) [authority to arrest 
without warrant]. 

• Felony Must Pose Threat of Death or Great Bodily Injury.Kortum v. Alkire 
(1977) 69 Cal.App.3d 325, 332-333 [138 Cal.Rptr. 26].Serious Bodily Injury 
Defined.Pen. Code, § 243(f)(4); People v. Taylor (2004) 118 Cal.App.4th 
11, 25, fn. 4 [12 Cal.Rptr.3d 693]. 

 
RELATED ISSUES 

 
Killing Committed in Obedience to Judgment 
A homicide is also justifiable when committed by a public officer “in obedience to 
any judgment of a competent court.” (Pen. Code, § 196, subd. 1.) There are no 
reported cases construing this subdivision. This provision appears to apply 
exclusively to lawful executions.  
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Defenses, §§ 92, 95, 
275. 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 73, 
Defenses and Justifications, § 73.15[1], [2] (Matthew Bender). 
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4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, § 85.04[1][c] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.01[1][b] (Matthew Bender). 
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Homicide 
 

540B Felony Murder: First Degree—Coparticipant Allegedly 
Committed Fatal Act (Pen. Code, § 189) 

__________________________________________________________________ 
<Give the following introductory sentence when not giving CALCRIM No. 540A.> 
[The defendant is charged [in Count __] with murder, under a theory of first 
degree felony murder.]  
 
The defendant may [also] be guilty of murder, under a theory of felony 
murder, even if another person did the act that resulted in the death. I will 
call the other person the perpetrator. 
 
To prove that the defendant is guilty of first degree murder under this theory, 
the People must prove that: 
 

1. The defendant (committed [or attempted to commit][,]/ [or] aided 
and abetted[,]/ [or] was a member of a conspiracy to commit) 
__________ <insert felony or felonies from Pen. Code, § 189>; 

 
2. The defendant (intended to commit[,]/ [or] intended to aid and abet 

the perpetrator in committing[,]/ [or] intended that one or more of 
the members of the conspiracy commit) __________ <insert felony 
or felonies from Pen. Code, § 189>; 

 
3. If the defendant did not personally commit [or attempt to commit] 

__________ <insert felony or felonies from Pen. Code, § 189>, then a 
perpetrator, (whom the defendant was aiding and abetting/ [or] 
with whom the defendant conspired), committed [or attempted to 
commit] __________ <insert felony or felonies from Pen. Code, § 
189>; 

  
4. While committing [or attempting to commit] __________ <insert 

felony or felonies from Pen. Code, § 189>, the perpetrator caused the 
death of another person; 

 
<Alternative for Pen. Code § 189(e)(2) and (e)(3) liability> 
[5A. The defendant intended to kill; 
 
AND 
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5B. The defendant (aided and abetted[,])/ [or] counseled[,]/ [or] 
commanded[,]/ [or] induced[,]/ [or] solicited[,]/ [or] requested[,]/ [or] 
assisted) the perpetrator in the commission of first degree murder(./;)] 
 
[OR] 

 
[(5A/6A). The defendant was a major participant in 
the________<insert felony or felonies from Pen. Code § 189>; 
 
AND 
 
(5B/6B). When the defendant participated in the ______<insert 
felony or felonies from Pen. Code § 189>, (he/she) acted with reckless 
indifference to human life(./;)] 
[OR] 

 
<Alternative for Pen. Code § 189(f) liability> 
[(5A/6A/7A). _________<insert officer’s name, excluding title> was a 
peace officer lawfully performing (his/her) duties as a peace officer; 
 
AND  
 
(5B/6B/7B). When the defendant acted, (he/she) knew, or reasonably 
should have known, that                    <insert officer’s name, excluding 
title> was a peace officer performing (his/her) duties.] 

 
[A person may be guilty of felony murder of a peace officer even if the killing 
was unintentional, accidental, or negligent.] 
 
To decide whether (the defendant/ [and] the perpetrator) committed [or 
attempted to commit] __________ <insert felony or felonies from Pen. Code, § 
189>, please refer to the separate instructions that I (will give/have given) you 
on (that/those) crime[s]. [To decide whether the defendant aided and abetted 
a crime, please refer to the separate instructions that I (will give/have given) 
you on aiding and abetting.] [To decide whether the defendant was a member 
of a conspiracy to commit a crime, please refer to the separate instructions 
that I (will give/have given) you on conspiracy.] You must apply those 
instructions when you decide whether the People have proved first degree 
murder under a theory of felony murder. 
 
 
[The defendant must have (intended to commit[,]/ [or] aid and abet[,]/ [or] 
been a member of a conspiracy to commit) the (felony/felonies) of __________ 
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<insert felony or felonies from Pen. Code, § 189> before or at the time of the 
death.] 
 
[It is not required that the person die immediately, as long as the act causing 
death occurred while the defendant was committing the (felony/felonies).] 
 
[It is not required that the person killed be the (victim/intended victim) of the 
(felony/felonies).] 
 
[It is not required that the defendant be present when the act causing the 
death occurs.] 
 
[You may not find the defendant guilty of felony murder unless all of you 
agree that the defendant or a perpetrator caused the death of another.  You 
do not all need to agree, however, whether the defendant or a perpetrator 
caused that death.] 
 
<The following instructions can be given when reckless indifference and major 
participant under Pen. Code § 189(e)(3) applies> 
[A person acts with reckless indifference to human life when he or she 
knowingly engages in criminal activity that he or she knows involves a grave 
risk of death.] 
 
[When you decide whether the defendant acted with reckless indifference to 
human life, consider all the evidence. No one of the following factors is 
necessary, nor is any one of them necessarily enough, to determine whether 
the defendant acted with reckless indifference to human life. Among the 
factors you may consider are: 
 

[● Did the defendant know that [a] lethal weapon[s] would be present 
during the __________<insert underlying felony>?] 

[● Did the defendant know that [a] lethal weapon[s] (was/were) likely to 
be used?] 

[● Did the defendant know that [a] lethal weapon[s] (was/were) used?] 
[● Did the defendant know the number of weapons involved?] 
[● Was the defendant near the person(s) killed when the killing 

occurred?] 
[● Did the defendant have an opportunity to stop the killing or to help the 

victim(s)?] 
[● How long did the crime last?] 
[● Was the defendant aware of anything that would make a coparticipant 

likely to kill?] 
[● Did the defendant try to minimize the possibility of violence?] 
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[● _________________<insert any other relevant factors>]] 
 
[When you decide whether the defendant was a major participant, consider all 
the evidence. No one of the following se factors is necessary, nor is any one of 
them necessarily enough, to determine whether the defendant was a major 
participant.]Among the factors you may consider are: 
 

[● 1. What was the defendant’s role in planning the crime that led to the 
death[s]?] 

[● 2.What was the defendant’s role in supplying or using lethal weapons?] 
[● 3.What did the defendant know about dangers posed by the crime, any 
weapons used, or past experience or conduct of the other participant[s]?] 
[● 4.Was the defendant in a position to facilitate or to prevent the death?] 
[● 5.Did the defendant’s action or inaction play a role in the death?] 
[● 6.What did the defendant do after lethal force was used?] 
[● [7.____________________________<insert any other relevant factors.>]] 

 
No one of these factors is necessary, nor is any one of them necessarily 
enough, to determine whether the defendant was a major participant.]   
 
<Give the following instructions when Pen. Code § 189(f) applies> 
[A person who is employed as a police officer by __________ <insert name of 
agency that employs police officer> is a peace officer.] 
 
[A person employed by __________ <insert name of agency that employs peace 
officer, e.g., “the Department of Fish and Wildlife”> is a peace officer if 
__________<insert description of facts necessary to make employee a peace 
officer, e.g, “designated by the director of the agency as a peace officer”>.] 
 
[The duties of (a/an) __________ <insert title of peace officer> include 
__________ <insert job duties>.] 
__________________________________________________________________ 
New January 2006; Revised April 2010, August 2013, February 2015, September 
2019, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. The court also has a sua sponte duty to instruct on the elements of any 
underlying felonies. (People v. Cain (1995) 10 Cal.4th 1, 36 [40 Cal.Rptr.2d 481, 
892 P.2d 1224].)  
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If the facts raise an issue whether the homicidal act caused the death, the court has 
a sua sponte duty to give CALCRIM No. 240, Causation. 
 
The court has a sua sponte duty to instruct on aiding and abetting when the 
prosecutor relies on it as a theory of culpability. (People v. Beeman (1984) 35 
Cal.3d 547, 560-561 [199 Cal.Rptr.60, 674 P.2d 1318].) The court has a sua 
sponte duty to instruct on conspiracy when the prosecution has introduced 
evidence of a conspiracy to prove liability for other offenses. (See, e.g., People v. 
Pike (1962) 58 Cal.2d 70, 88 [22 Cal.Rptr. 664, 372 P.2d 656]; People v. Ditson 
(1962) 57 Cal.2d 415, 447 [20 Cal.Rptr. 165, 369 P.2d 714].) 
 
Give all appropriate instructions on all underlying felonies, aiding and 
abetting, and conspiracy. 
 
If the prosecution’s theory is that the defendant, as well as the perpetrator, 
committed or attempted to commit the underlying felony or felonies, then select 
“committed [or attempted to commit]” in element 1 and “intended to commit” in 
element 2. In addition, in the paragraph that begins with “To decide whether,” 
select both “the defendant and the perpetrator.” Give all appropriate instructions 
on any underlying felonies with this instruction. The court may need to modify the 
first sentence of the instruction on an underlying felony if the defendant is not 
separately charged with that offense. The court may also need to modify the 
instruction to state “the defendant and the perpetrator each committed [the crime] 
if . . . .”  
 
If the prosecution’s theory is that the defendant aided and abetted or conspired to 
commit the felony, select one or both of these options in element 1 and the 
corresponding intent requirements in element 2. In addition, in the paragraph that 
begins with “To decide whether,” select “the perpetrator” in the first sentence. 
Give the second and/or third bracketed sentences. Give all appropriate instructions 
on any underlying felonies and on aiding and abetting and/or conspiracy with this 
instruction. The court may need to modify the first sentence of the instruction on 
an underlying felony if the defendant is not separately charged with that offense. 
The court may also need to modify the instruction to state “the perpetrator 
committed,” rather than “the defendant,” in the instructions on the underlying 
felony.  
 
If the defendant was a nonkiller who fled, leaving behind an accomplice who 
killed, see People v. Cavitt (2004) 33 Cal.4th 187, 206, fn. 7 [14 Cal.Rtpr.3d 281, 
91 P.3d 222] [continuous transaction] and the discussion of Cavitt in People v. 
Wilkins (2013) 56 Cal.4th 333, 344 [153 Cal.Rptr.3d 519, 295 P.3d 903].   
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If there is evidence that the defendant did not form the intent to commit the felony 
until after the homicide, or did not join the conspiracy or aid and abet the felony 
until after the homicide, the defendant is entitled on request to an instruction 
pinpointing this issue. (People v. Hudson (1955) 45 Cal.2d 121, 124–127 [287 
P.2d 497]; People v. Silva (2001) 25 Cal.4th 345, 371 [106 Cal.Rptr.2d 93, 21 
P.3d 769].) Give the bracketed sentence that begins with “The defendant must 
have (intended to commit.” For an instruction specially tailored to robbery-murder 
cases, see People v. Turner (1990) 50 Cal.3d 668, 691 [268 Cal.Rptr. 706, 789 
P.2d 887]. 
 
Give the bracketed sentence that begins with “It is not required that the person die 
immediately” on request if relevant based on the evidence. 
 
The felony-murder rule does not require that the person killed be the victim of the 
underlying felony. (People v. Johnson (1972) 28 Cal.App.3d 653, 658 [104 
Cal.Rptr. 807] [accomplice]; People v. Welch (1972) 8 Cal.3d 106, 117–119 [104 
Cal.Rptr. 217, 501 P.2d 225] [innocent bystander]; People v. Salas (1972) 7 
Cal.3d 812, 823 [103 Cal.Rptr. 431, 500 P.2d 7] [police officer].) Give the 
bracketed sentence that begins with “It is not required that the person killed be” on 
request. 
 
Give the last bracketed sentence, stating that the defendant need not be present, on 
request. 
 
If the prosecutor is proceeding under both malice and felony-murder theories, or is 
proceeding under multiple felony-murder theories, give CALCRIM No. 548, 
Murder: Alternative Theories. If the prosecutor is relying only on a theory of 
felony murder, no instruction on malice should be given. (See People v. Cain 
(1995) 10 Cal.4th 1, 35–37 [40 Cal.Rptr.2d 481, 892 P.2d 1224] [error to instruct 
on malice when felony murder only theory].) 
 
There is no sua sponte duty to clarify the logical nexus between the felony and the 
homicidal act.  If an issue about the logical nexus requirement arises, the court 
may give the following language: 
 

There must be a logical connection between the cause of death and the 
__________ <insert felony or felonies from Pen. Code, § 189> [or 
attempted __________ <insert felony or felonies from Pen. Code, § 
189>]. The connection between the cause of death and the __________ 
<insert felony or felonies from Pen. Code, § 189> [or attempted 
__________ <insert felony or felonies from Pen. Code, § 189>] must 
involve more than just their occurrence at the same time and place.]  
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People v. Cavitt (2004) 33 Cal.4th 187, 203-204 [14 Cal.Rtpr.3d 281, 91 P.3d 
222]; People v. Wilkins (2013) 56 Cal.4th 333, 347 [153 Cal.Rptr.3d 519, 295 P.3d 
903].  
 
The court does not have a sua sponte duty to define “reckless indifference to 
human life.” (People v. Estrada (1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 
904 P.2d 1197].) However, this “holding should not be understood to discourage 
trial courts from amplifying the statutory language for the jury.” (Id. at p. 579.) 
The court may give the bracketed definition of reckless indifference if requested.   
 
In People v. Banks (2015) 61 Cal.4th 788, 803-808 [189 Cal.Rptr.3d 208, 351 P.3d 
330], the court identified certain factors to guide the jury in its determination of 
whether the defendant was a major participant but stopped short of holding that 
the court has a sua sponte duty to instruct on those factors. The trial court should 
determine whether the Banks factors need be given. 
 
The court does not have a sua sponte duty to define “reckless indifference to 
human life.” (People v. Estrada (1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 
904 P.2d 1197].) However, this “holding should not be understood to discourage 
trial courts from amplifying the statutory language for the jury.” (Id. at p. 579.) 
The court may give the bracketed definition of reckless indifference if requested.   
 
In People v. Clark (2016) 63 Cal.4th 522, 614-620 [203 Cal.Rptr.3d 407, 372 P.3d 
811], the court identified certain factors to guide the jury in its determination of 
whether the defendant acted with reckless indifference to human life but did not 
hold that the court has a sua sponte duty to instruct on those factors. Clark noted 
that these factors had been applied by appellate courts “in cases involving 
nonshooter aiders and abettors to commercial armed robbery felony murders.” (Id. 
at p. 618.) The trial court should determine whether the Clark factors need be 
given. 
 
Related Instructions—Other Causes of Death 
This instruction should be used only when the prosecution alleges that a 
coparticipant in the felony committed the act causing the death. 
 
When the alleged victim dies during the course of the felony as a result of a heart 
attack, a fire, or a similar cause, rather than as a result of some act of force or 
violence committed against the victim by one of the participants, give CALCRIM 
No. 540C, Felony Murder: First Degree—Other Acts Allegedly Caused Death. 
(Cf. People v. Billa (2003) 31 Cal.4th 1064, 1072 [6 Cal.Rptr.3d 425, 79 P.3d 
542]; People v. Stamp (1969) 2 Cal.App.3d 203, 209–211 [82 Cal.Rptr. 598]; 
People v. Hernandez (1985) 169 Cal.App.3d 282, 287 [215 Cal.Rptr. 166]; but see 
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People v. Gunnerson (1977) 74 Cal.App.3d 370, 378–381 [141 Cal.Rptr. 488] 
[simultaneous or coincidental death is not killing].) 
 
If the evidence indicates that someone other than the defendant or a coparticipant 
committed the fatal act, then the crime is not felony murder. (People v. 
Washington (1965) 62 Cal.2d 777, 782–783 [44 Cal.Rptr. 442, 402 P.2d 130]; 
People v. Caldwell (1984) 36 Cal.3d 210, 216 [203 Cal.Rptr. 433, 681 P.2d 274]; 
see also People v. Gardner (1995) 37 Cal.App.4th 473, 477 [43 Cal.Rptr.2d 603].) 
Liability may be imposed, however, under the provocative act doctrine. (Pizano v. 
Superior Court of Tulare County (1978) 21 Cal.3d 128, 134 [145 Cal.Rptr. 524, 
577 P.2d 659]; see CALCRIM No. 560, Homicide: Provocative Act by 
Defendant.) 
 
Related Instructions 
CALCRIM No. 400 et seq., Aiding and Abetting: General Principles. 
CALCRIM No. 415 et seq., Conspiracy. 
 

AUTHORITY 
 
• Felony Murder: First Degree.Pen. Code, § 189. 

• Specific Intent to Commit Felony Required. People v. Gutierrez (2002) 28 
Cal.4th 1083, 1140 [124 Cal.Rptr.2d 373, 52 P.3d 572]. 

• Infliction of Fatal Injury.People v. Alvarez (1996) 14 Cal.4th 155, 222–223 
[58 Cal.Rptr.2d 385, 926 P.2d 365]. 

• Defendant Must Join Felonious Enterprise Before or During Killing of 
Victim.People v. Pulido (1997) 15 Cal.4th 713, 726 [63 Cal.Rptr.2d 625, 
936 P.2d 1235]. 

• Logical Nexus Between Felony and Killing. People v. Dominguez (2006) 39 
Cal.4th 1141]; People v. Cavitt (2004) 33 Cal.4th 187, 197–206].  

• Merger Doctrine Does Not Apply to First Degree Felony Murder.People v. 
Farley (2009) 46 Cal.4th 1053, 1118-1120 [96 Cal.Rptr.3d 191, 210 P.3d 361]. 

• Reckless Indifference to Human Life.People v. Clark (2016) 63 Cal.4th 522, 
614-620 [203 Cal.Rptr.3d 407, 372 P.3d 811]; People v. Banks (2015) 61 
Cal.4th 788, 807-811 [189 Cal.Rptr.3d 208, 351 P.3d 330]; People v. Estrada 
(1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 904 P.2d 1197]; Tison v. 
Arizona (1987) 481 U.S. 137, 157–158 [107 S.Ct. 1676, 95 L.Ed.2d 127]. 

• Major Participant.People v. Banks (2015) 61 Cal.4th 788, 803-808 [189 
Cal.Rptr.3d 208, 351 P.3d 330]. 
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RELATED ISSUES 

 
Conspiracy Liability—Natural and Probable Consequences 
In the context of nonhomicide crimes, a coconspirator is liable for any crime 
committed by a member of the conspiracy that was a natural and probable 
consequence of the conspiracy. (People v. Superior Court (Shamis) (1997) 58 
Cal.App.4th 833, 842–843 [68 Cal.Rptr.2d 388].) This is analogous to the rule in 
aiding and abetting that the defendant may be held liable for any unintended crime 
that was the natural and probable consequence of the intended crime. (People v. 
Nguyen (1993) 21 Cal.App.4th 518, 531 [26 Cal.Rptr.2d 323].) In the context of 
felony murder, the Supreme Court has explicitly held that the natural and probable 
consequences doctrine does not apply to a defendant charged with felony murder 
based on aiding and abetting the underlying felony. (See People v. Anderson 
(1991) 233 Cal.App.3d 1646, 1658 [285 Cal.Rptr. 523].) The court has not 
explicitly addressed whether the natural and probable consequences doctrine 
continues to limit liability for felony murder where the defendant’s liability is 
based solely on being a member of a conspiracy. In People v. Pulido (1997) 15 
Cal.4th 713, 724 [63 Cal.Rptr.2d 625, 936 P.2d 1235], the court stated in dicta, 
“[f]or purposes of complicity in a cofelon’s homicidal act, the conspirator and the 
abettor stand in the same position.” [Citation; quotation marks omitted.] 
 
See the Related Issues section of CALCRIM No. 540A, Felony Murder: First 
Degree—Defendant Allegedly Committed Fatal Act. 
 
See the Related Issues section of CALCRIM No. 2670, Lawful Performance: 
Peace Officer. 
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Introduction to 
Crimes, §§ 98, 109. 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 151–168, 178. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 140, 
Challenges to Crimes, § 140.10[3][b], Ch. 142, Crimes Against the Person, § 
142.01[1][e], [2][b] (Matthew Bender). 

034

052



 

Copyright Judicial Council of California 

Homicide 
 

540C Felony Murder: First Degree—Other Acts Allegedly Caused 
Death (Pen. Code, § 189) 

__________________________________________________________________
The defendant is charged [in Count __] with first degree murder, under a 
theory of felony murder.   
 
The defendant may be guilty of murder, under a theory of felony murder, 
even if another person did the act that resulted in the death. I will call the 
other person the perpetrator. 
 
To prove that the defendant is guilty of first degree murder under this theory, 
the People must prove that: 
 

1. The defendant (committed [or attempted to commit][,]/ [or] aided 
and abetted[,]/ [or] was a member of a conspiracy to commit) 
__________ <insert felony or felonies from Pen. Code, § 189>; 

 
2. The defendant (intended to commit[,]/ [or] intended to aid and abet 

the perpetrator in committing[,]/ [or] intended that one or more of 
the members of the conspiracy commit) __________ <insert felony 
or felonies from Pen. Code, § 189>;  

 
<Give element 3 if defendant did not personally commit or attempt felony.> 
[3. A perpetrator, (whom the defendant was aiding and abetting/ [or] 

with whom the defendant conspired), personally committed [or 
attempted to commit] __________ <insert felony or felonies from Pen. 
Code, § 189>;] 

  
(3/4). The commission [or attempted commission] of the __________ 

<insert felony or felonies from Pen. Code, § 189> was a substantial 
factor in causing the death of another person; 

 
<Alternative for Pen. Code § 189(e)(2) and (e)(3) liability> 
[(4A/5A).  The defendant intended to kill; 
 
AND 
 
(4B/5B). The defendant (aided and abetted[,]/[or] counseled[,]/ [or] 
commanded[,]/ [or] induced[,]/ [or] solicited[,]/ [or] requested[,]/ [or] 
assisted) the perpetrator in the commission of murder(./;)] 
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[OR] 
 

[(4A/5A/6A). The defendant was a major participant in the 
______<insert felony or felonies from Pen. Code § 189>;  
 
AND 
 
(4B/5B/6B). When the defendant participated in the ______<insert 
felony or felonies from Pen. Code § 189>, (he/she) acted with reckless 
indifference to human life(./;)] 
 
[OR] 

 
<Alternative for Pen. Code § 189(f) liability> 
[(4A/5A/6A/7A). _________<insert officer’s name, excluding title> was a 
peace officer lawfully performing (his/her) duties as a peace officer; 
 
AND  
 
(4B/5B/6B/7B). When the defendant acted, (he/she) knew, or 
reasonably should have known, that                    <insert officer’s name, 
excluding title> was a peace officer performing (his/her) duties.] 

 
[A person may be guilty of felony murder of a peace officer even if the killing 
was unintentional, accidental, or negligent.] 
 
To decide whether (the defendant/ [and] the perpetrator) committed [or 
attempted to commit] __________ <insert felony or felonies from Pen. Code, § 
189>, please refer to the separate instructions that I (will give/have given) you 
on (that/those) crime[s]. [To decide whether the defendant aided and abetted 
a crime, please refer to the separate instructions that I (will give/have given) 
you on aiding and abetting.] [To decide whether the defendant was a member 
of a conspiracy to commit a crime, please refer to the separate instructions 
that I (will give/have given) you on conspiracy.] You must apply those 
instructions when you decide whether the People have proved first degree 
murder under a theory of felony murder. 
 
 
An act causes death if the death is the direct, natural, and probable 
consequence of the act and the death would not have happened without the 
act. A natural and probable consequence is one that a reasonable person 
would know is likely to happen if nothing unusual intervenes. In deciding 

036

054



 

Copyright Judicial Council of California 

whether a consequence is natural and probable, consider all the 
circumstances established by the evidence. 
 
[There may be more than one cause of death. An act causes death only if it is 
a substantial factor in causing the death. A substantial factor is more than a 
trivial or remote factor. However, it does not need to be the only factor that 
causes the death.] 
 
[The defendant must have (intended to commit[,]/ [or] aid and abet[,]/ [or] 
been a member of a conspiracy to commit) the (felony/felonies) of __________ 
<insert felony or felonies from Pen. Code, § 189> before or at the time of the 
death.] 
 
[It is not required that the person die immediately, as long as the act causing 
death occurred while the defendant was committing the (felony/felonies).] 
 
[It is not required that the person killed be the (victim/intended victim) of the 
(felony/felonies).] 
 
[It is not required that the defendant be present when the act causing the 
death occurs.] 
 
<The following instructions can be given when reckless indifference and major 
participant under Pen. Code § 189(e)(3) applies> 
[A person acts with reckless indifference to human life when he or she 
knowingly engages in criminal activity that he or she knows involves a grave 
risk of death.] 
 
[When you decide whether the defendant acted with reckless indifference to 
human life, consider all the evidence. No one of the following factors is 
necessary, nor is any one of them necessarily enough, to determine whether 
the defendant acted with reckless indifference to human life. Among the 
factors you may consider are: 
 

[● Did the defendant know that [a] lethal weapon[s] would be present 
during the __________<insert underlying felony>?] 

[● Did the defendant know that [a] lethal weapon[s] (was/were) likely to 
be used?] 

[● Did the defendant know that [a] lethal weapon[s] (was/were) used?] 
[● Did the defendant know the number of weapons involved?] 
[● Was the defendant near the person(s) killed when the killing 

occurred?] 
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[● Did the defendant have an opportunity to stop the killing or to help the 
victim(s)?] 

[● How long did the crime last?] 
[● Was the defendant aware of anything that would make a coparticipant 

likely to kill?] 
[● Did the defendant try to minimize the possibility of violence?] 
[● _________________<insert any other relevant factors>]] 

 
[When you decide whether the defendant was a major participant, consider all 
the evidence. No one of the following factors is necessary, nor is any one of 
them necessarily enough, to determine whether the defendant was a major 
participant. Among the factors you may consider are: 
 
[● 1. [What was the defendant’s role in planning the crime that led to the 

death[s]?] 
[● 2. What was the defendant’s role in supplying or using lethal 

weapons?] 
[● 3. What did the defendant know about dangers posed by the crime, any 

weapons used, or past experience or conduct of the other 
participant[s]?] 

[● 4. Was the defendant in a position to facilitate or to prevent the death?] 
[● 5. Did the defendant’s action or inaction play a role in the death?] 
[● 6. What did the defendant do after lethal force was used?] 
[● [7._____________________________<insert any other relevant factors.>] 

 
No one of these factors is necessary, nor is any one of them necessarily 
enough, to determine whether the defendant was a major participant.]   
 
<Give the following instructions when Pen. Code § 189(f) applies> 
[A person who is employed as a police officer by __________ <insert name of 
agency that employs police officer> is a peace officer.] 
 
[A person employed by __________ <insert name of agency that employs peace 
officer, e.g., “the Department of Fish and Wildlife”> is a peace officer if 
__________<insert description of facts necessary to make employee a peace 
officer, e.g, “designated by the director of the agency as a peace officer”>.] 
 
[The duties of (a/an) __________ <insert title of peace officer> include 
__________ <insert job duties>.] 
 
__________________________________________________________________ 
New January 2006; Revised April 2010, August 2013, September 2019, March 
2020 

038

056



 

Copyright Judicial Council of California 

 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. The court also has a sua sponte duty to instruct on the elements of any 
underlying felonies. (People v. Cain (1995) 10 Cal.4th 1, 36 [40 Cal.Rptr.2d 481, 
892 P.2d 1224].)  
 
The court has a sua sponte duty to instruct on aiding and abetting when the 
prosecutor relies on it as a theory of culpability. (People v. Beeman (1984) 35 
Cal.3d 547, 560-561 [199 Cal.Rptr.60, 674 P.2d 1318].) The court has a sua 
sponte duty to instruct on conspiracy when the prosecution has introduced 
evidence of a conspiracy to prove liability for other offenses. (See, e.g., People v. 
Pike (1962) 58 Cal.2d 70, 88 [22 Cal.Rptr. 664, 372 P.2d 656]; People v. Ditson 
(1962) 57 Cal.2d 415, 447 [20 Cal.Rptr. 165, 369 P.2d 714].) 
 
Give all appropriate instructions on all underlying felonies, aiding and 
abetting, and conspiracy. 
 
If causation is at issue, the court has a sua sponte duty to instruct on proximate 
cause. (People v. Bernhardt (1963) 222 Cal.App.2d 567, 590–591 [35 Cal.Rptr. 
401]; see generally, People v. Cervantes (2001) 26 Cal.4th 860, 866–874 [111 
Cal.Rptr.2d 148, 29 P.3d 225].) Because causation is likely to be an issue in any 
case in which this instruction is given, the committee has included the paragraph 
that begins with “An act causes death if.” If there is evidence of multiple potential 
causes, the court should also give the bracketed paragraph that begins with “There 
may be more than one cause of death.” (People v. Sanchez (2001) 26 Cal.4th 834, 
845–849 [111 Cal.Rptr.2d 129, 29 P.3d 209]; People v. Autry (1995) 37 
Cal.App.4th 351, 363 [43 Cal.Rptr.2d 135].) 
 
If the prosecution’s theory is that the defendant committed or attempted to commit 
the underlying felony, then select “committed [or attempted to commit]” in 
element 1 and “intended to commit” in element 2. In addition, in the paragraph 
that begins with “To decide whether,” select “the defendant” in the first sentence. 
Give all appropriate instructions on any underlying felonies with this instruction. 
The court may need to modify the first sentence of the instruction on an 
underlying felony if the defendant is not separately charged with that offense.  
 
If the prosecution’s theory is that the defendant aided and abetted or conspired to 
commit the felony, select one of these options in element 1 and the corresponding 
intent requirement in element 2. Give bracketed element 3. Give the bracketed 
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sentence at the beginning of the instruction that begins with “The defendant may 
be guilty of murder.” In addition, in the paragraph that begins with “To decide 
whether,” select “the perpetrator” in the first sentence. Give the second and/or 
third bracketed sentences. Give all appropriate instructions on any underlying 
felonies and on aiding and abetting and/or conspiracy with this instruction. The 
court may need to modify the first sentence of the instruction on an underlying 
felony if the defendant is not separately charged with that offense. The court may 
also need to modify the instruction to state “the perpetrator committed,” rather 
than “the defendant,” in the instructions on the underlying felony.  
 
If there is evidence that the defendant did not form the intent to commit the felony 
until after the homicide, or did not join the conspiracy or aid and abet the felony 
until after the homicide, the defendant is entitled on request to an instruction 
pinpointing this issue. (People v. Hudson (1955) 45 Cal.2d 121, 124–127 [287 
P.2d 497]; People v. Silva (2001) 25 Cal.4th 345, 371 [106 Cal.Rptr.2d 93, 21 
P.3d 769].) Give the bracketed sentence that begins with “The defendant must 
have (intended to commit.” For an instruction specially tailored to robbery-murder 
cases, see People v. Turner (1990) 50 Cal.3d 668, 691 [268 Cal.Rptr. 706, 789 
P.2d 887]. 
 
Give the bracketed sentence that begins with “It is not required that the person die 
immediately” on request if relevant based on the evidence. 
 
The felony-murder rule does not require that the person killed be the victim of the 
underlying felony. (People v. Johnson (1972) 28 Cal.App.3d 653, 658 [104 
Cal.Rptr. 807] [accomplice]; People v. Welch (1972) 8 Cal.3d 106, 117–119 [104 
Cal.Rptr. 217, 501 P.2d 225] [innocent bystander]; People v. Salas (1972) 7 
Cal.3d 812, 823 [103 Cal.Rptr. 431, 500 P.2d 7] [police officer].) Give the 
bracketed sentence that begins with “It is not required that the person killed be” on 
request. 
 
Give the last bracketed sentence, stating that the defendant need not be present, on 
request. 
 
If the defendant was a nonkiller who fled, leaving behind an accomplice who 
killed, see People v. Cavitt (2004) 33 Cal.4th 187, 206, fn. 7 [14 Cal.Rtpr.3d 281, 
91 P.3d 222] [continuous transaction] and the discussion of Cavitt in People v. 
Wilkins (2013) 56 Cal.4th 333, 344 [153 Cal.Rptr.3d 519, 295 P.3d 903].   
 
If the prosecutor is proceeding under both malice and felony-murder theories, or is 
proceeding under multiple felony-murder theories, give CALCRIM No. 548, 
Murder: Alternative Theories. If the prosecutor is relying only on a theory of 
felony murder, no instruction on malice should be given. (See People v. Cain 
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(1995) 10 Cal.4th 1, 35–37 [40 Cal.Rptr.2d 481, 892 P.2d 1224] [error to instruct 
on malice when felony murder only theory].) 
 
There is no sua sponte duty to clarify the logical nexus between the felony and the 
homicidal act.  If an issue about the logical nexus requirement arises, the court 
may give the following language: 
 

There must be a logical connection between the cause of death and the 
__________ <insert felony or felonies from Pen. Code, § 189> [or 
attempted __________ <insert felony or felonies from Pen. Code, § 
189>]. The connection between the cause of death and the __________ 
<insert felony or felonies from Pen. Code, § 189> [or attempted 
__________ <insert felony or felonies from Pen. Code, § 189>] must 
involve more than just their occurrence at the same time and place.]  

 
People v. Cavitt (2004) 33 Cal.4th 187, 203-204 [14 Cal.Rtpr.3d 281, 91 P.3d 
222]; People v. Wilkins (2013) 56 Cal.4th 333, 347 [153 Cal.Rptr.3d 519, 295 P.3d 
903].  
 
The court does not have a sua sponte duty to define “reckless indifference to 
human life.” (People v. Estrada (1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 
904 P.2d 1197].) However, this “holding should not be understood to discourage 
trial courts from amplifying the statutory language for the jury.” (Id. at p. 579.) 
The court may give the bracketed definition of reckless indifference if requested.   
 
In People v. Banks (2015) 61 Cal.4th 788, 803-808 [189 Cal.Rptr.3d 208, 351 P.3d 
330], the court identified certain factors to guide the jury in its determination of 
whether the defendant was a major participant but stopped short of holding that 
the court has a sua sponte duty to instruct on those factors. The trial court should 
determine whether the Banks factors need be given. 
 
The court does not have a sua sponte duty to define “reckless indifference to 
human life.” (People v. Estrada (1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 
904 P.2d 1197].) However, this “holding should not be understood to discourage 
trial courts from amplifying the statutory language for the jury.” (Id. at p. 579.) 
The court may give the bracketed definition of reckless indifference if requested.   
 
In People v. Clark (2016) 63 Cal.4th 522, 614-620 [203 Cal.Rptr.3d 407, 372 P.3d 
811], the court identified certain factors to guide the jury in its determination of 
whether the defendant acted with reckless indifference to human life but did not 
hold that the court has a sua sponte duty to instruct on those factors. Clark noted 
that these factors had been applied by appellate courts “in cases involving 
nonshooter aiders and abettors to commercial armed robbery felony murders.” (Id. 
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at p. 618.) The trial court should determine whether the Clark factors need be 
given. 
 
Related Instructions—Other Causes of Death 
This instruction should be used only when the alleged victim dies during the 
course of the felony as a result of a heart attack, fire, or a similar cause rather than 
as a result of some act of force or violence committed against the victim by one of 
the participants in the felony. (Cf. People v. Billa (2003) 31 Cal.4th 1064, 1072 [6 
Cal.Rptr.3d 425, 79 P.3d 542] [arson causing death of accomplice]; People v. 
Stamp (1969) 2 Cal.App.3d 203, 209–211 [82 Cal.Rptr. 598] [heart attack caused 
by robbery]; People v. Hernandez (1985) 169 Cal.App.3d 282, 287 [215 Cal.Rptr. 
166] [same]; but see People v. Gunnerson (1977) 74 Cal.App.3d 370, 378–381 
[141 Cal.Rptr. 488] [simultaneous or coincidental death is not killing].) 
 
See the Bench Notes to CALCRIM No. 540A, Felony Murder: First Degree—
Defendant Allegedly Committed Fatal Act, for a discussion of other instructions to 
use if the evidence indicates a person committed an act of force or violence 
causing the death. 
 

AUTHORITY 
 
• Felony Murder: First Degree. Pen. Code, § 189.  

• Specific Intent to Commit Felony Required. People v. Gutierrez (2002) 28 
Cal.4th 1083, 1140 [124 Cal.Rptr.2d 373, 52 P.3d 572]. 

• Infliction of Fatal Injury.People v. Alvarez (1996) 14 Cal.4th 155, 222–223 
[58 Cal.Rptr.2d 385, 926 P.2d 365]. 

• Defendant Must Join Felonious Enterprise Before or During Killing of 
Victim.People v. Pulido (1997) 15 Cal.4th 713, 726 [63 Cal.Rptr.2d 625, 
936 P.2d 1235]. 

• Death Caused by Felony but Not by Act of Force or Violence Against 
Victim.People v. Billa (2003) 31 Cal.4th 1064, 1072 [6 Cal.Rptr.3d 425, 79 
P.3d 542] [arson causing death of accomplice]; People v. Stamp (1969) 2 
Cal.App.3d 203, 209–211 [82 Cal.Rptr. 598] [heart attack caused by robbery]; 
People v. Hernandez (1985) 169 Cal.App.3d 282, 287 [215 Cal.Rptr. 166] 
[same]; but see People v. Gunnerson (1977) 74 Cal.App.3d 370, 378–381 [141 
Cal.Rptr. 488] [simultaneous or coincidental death is not killing]. 

• Logical Nexus Between Felony and Killing.People v. Dominguez (2006) 39 
Cal.4th 1141 [47 Cal.Rptr.3d 575, 140 P.3d 866]; People v. Cavitt (2004) 33 
Cal.4th 187, 197–206 [14 Cal.Rptr.3d 281, 91 P.3d 222].  
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• Merger Doctrine Does Not Apply to First Degree Felony Murder.People v. 
Farley (2009) 46 Cal.4th 1053, 1118-1120 [96 Cal.Rptr.3d 191, 210 P.3d 361]. 

• Reckless Indifference to Human Life.People v. Clark (2016) 63 Cal.4th 522, 
614-620 [203 Cal.Rptr.3d 407, 372 P.3d 811]; People v. Banks (2015) 61 
Cal.4th 788, 807-811 [189 Cal.Rptr.3d 208, 351 P.3d 330]; People v. Estrada 
(1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 904 P.2d 1197]; Tison v. 
Arizona (1987) 481 U.S. 137, 157–158 [107 S.Ct. 1676, 95 L.Ed.2d 127]. 

• Major Participant.People v. Banks (2015) 61 Cal.4th 788, 803-808 [189 
Cal.Rptr.3d 208, 351 P.3d 330]. 

 
RELATED ISSUES 

 
 

 
See the Related Issues section of CALCRIM No. 540A, Felony Murder: First 
Degree—Defendant Allegedly Committed Fatal Act, and CALCRIM No. 540B, 
Felony Murder: First Degree—Coparticipant Allegedly Committed Fatal Act. 
 
See the Related Issues section of CALCRIM No. 2670, Lawful Performance: 
Peace Officer. 
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 118–168. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 140, 
Challenges to Crimes, §§ 140.04, 140.10[3][b], Ch. 142, Crimes Against the 
Person, § 142.01[1][e], [2][b]  (Matthew Bender). 
 
 
541–547. Reserved for Future Use 
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Homicide 
 

548. Murder: Alternative Theories 
__________________________________________________________________
[The defendant has been prosecuted for murder under multiple  two theories: 
(1) malice aforethought, and (2) felony murder.] [[In addition,] (T/t)he 
defendant has been prosecuted for murder under multiple theories of felony 
murder.]  
 
Each theory of murder has different requirements, and I will instruct you on 
each.   
 
You may not find the defendant guilty of murder unless all of you agree that 
the People have proved that the defendant committed murder . You need not 
all agree on the same theory but you must unanimously agree on the degree of 
murder. under at least one of these theories. You do not all need to agree on 
the same theory[, but you must unanimously agree whether the murder is in 
the first or second degree]. 
_________________________________________________________________ 
New January 2006; Revised August 2014, February 2016, September 2019, March 
2020 

 
BENCH NOTES 

 
Instructional Duty 
This instruction is designed to be given when murder is charged on theories of 
malice and felony murder to help the jury distinguish between the two theories. 
This instruction is also designed to be given when felony murder is charged on 
multiple theories. This instruction should be given after the court has given any 
applicable instructions on defenses to homicide and before CALCRIM No. 520, 
Murder With Malice Aforethought. 
 
If there is evidence of multiple acts from which the jury might conclude that the 
defendant killed the decedent, the court may be required to give CALCRIM No. 
3500, Unanimity. (See People v. Dellinger (1984) 163 Cal.App.3d 284, 300–302 
[209 Cal.Rpt. 503] [error not to instruct on unanimity where evidence that the 
victim was killed either by blunt force or by injection of cocaine].) Review the 
Bench Notes for CALCRIM No. 3500 discussing when a unanimity instruction is 
required. 
 

AUTHORITY 
 
• Unanimity on Degrees of Crime and Lesser Included Offenses.Pen. Code § 
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1157; People v. Sanchez (2013) 221 Cal.App.4th 1012, 1025 [164 Cal.Rptr.3d. 
880]; People v. Aikin (1971) 19 Cal.App.3d 685, 704 [97 Cal.Rptr. 251], 
disapproved on other grounds in People v. Lines (1975) 13 Cal.3d 500, 512 
[119 Cal.Rptr. 225]. 

• Alternate Theories May Support Different Degrees of Murder. People v. 
Sanchez (2013) 221 Cal.App.4th 1012, 1025 [164 Cal.Rptr.3d. 880]. 
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Homicide 
 

594 Vehicular Manslaughter: Collision for Financial Gain (Pen. Code, 
§ 192(c)(43)) 

  

The defendant is charged [in Count __] with vehicular manslaughter by 
causing a collision for financial gain [in violation of Penal Code section 
192(c)(43)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. While driving a vehicle, the defendant knowingly caused or 
participated in a vehicular collision; 

 
2. When the defendant acted, (he/she) knew that the purpose of the 

vehicular collision was to make a false or fraudulent insurance 
claim for financial gain; 

 
3. When the defendant acted, (he/she) did so with intent to defraud; 
 
AND 

 
4. The collision caused the death of another person. 

 
A person intends to defraud if he or she intends to deceive another person in 
order to cause a loss of, or damage to, a legal, financial, or property right. 
 
[For the purpose of this instruction, a person includes (a governmental 
agency/a corporation/a business/an association/the body politic).] 
 
[An act causes death if the death is the direct, natural, and probable 
consequence of the act and the death would not have happened without the 
act. A natural and probable consequence is one that a reasonable person 
would know is likely to happen if nothing unusual intervenes. In deciding 
whether a consequence is natural and probable, consider all of the 
circumstances established by the evidence.]  
 
[There may be more than one cause of death. An act causes death only if it is 
a substantial factor in causing the death. A substantial factor is more than a 
trivial or remote factor. However, it does not need to be the only factor that 
causes the death.] 
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New January 2006; Revised March 2020 
 

BENCH NOTES  
 

Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If causation is at issue, the court has a sua sponte duty to instruct on proximate 
cause. (People v. Bernhardt (1963) 222 Cal.App.2d 567, 590–591 [35 Cal.Rptr. 
401].) If the evidence indicates that there was only one cause of death, the court 
should give the “direct, natural, and probable” language in the first bracketed 
paragraph on causation. If there is evidence of multiple causes of death, the court 
should also give the “substantial factor” instruction in the second bracketed 
paragraph on causation. (See People v. Autry (1995) 37 Cal.App.4th 351, 363 [43 
Cal.Rptr.2d 135]; People v. Pike (1988) 197 Cal.App.3d 732, 746–747 [243 
Cal.Rptr. 54].) 
 
Give the bracketed sentence that begins with “For the purpose of this instruction” 
if the evidence shows an intent to defraud an entity or association rather than a 
natural person. (Pen. Code, § 8.) 
 
Related Instructions 
CALCRIM No. 2002, Insurance Fraud: Vehicle Accident. 
 

AUTHORITY 
 
• Elements.Pen. Code, § 192(c)(43). 

• Causation.People v. Rodriguez (1960) 186 Cal.App.2d 433, 440 [8 Cal.Rptr. 
863]. 

• Intent to Defraud—Defined.People v. Pugh (2002) 104 Cal.App.4th 66, 72 
[127 Cal.Rptr.2d 770]; People v. Gual-Alexander (1995) 32 Cal.App.4th 735, 
745[38 Cal.Rptr.2d 176]. 

• Intent to Defraud Entity.Pen. Code, § 8. 
 
 

RELATED ISSUES 
 
Does Not Preclude Murder Charge 
Section 192(c)(43) of the Penal Code states that: “This provision shall not be 

047

065



Copyright 2005 Judicial Council of California 

construed to paragraph does not prevent prosecution of a defendant for the crime 
of murder.” 
 
Probable and Natural Consequences of a Conspiracy 
A nondriver coconspirator may be liable for a death that results from a conspiracy 
to commit a vehicular collision for insurance fraud under the natural and probable 
consequences doctrine. (People v. Superior Court (Shamis) (1998) 58 Cal.App.4th 
833, 842–843 [68 Cal.Rptr.2d 388].)  
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 262-263.  
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property, § 222. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 140, 
Challenges to Crimes, § 140.04, Ch. 142, Crimes Against the Person, § 
142.02[2][c], [4] (Matthew Bender). 
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Homicide 
 

600 Attempted Murder (Pen. Code, §§ 21a, 663, 664) 
  

The defendant is charged [in Count __] with attempted murder. 
 
To prove that the defendant is guilty of attempted murder, the People must 
prove that: 

 
1. The defendant took at least one direct but ineffective step toward 

killing (another person/ [or] a fetus); 
 

 AND 
 

2. The defendant intended to kill (that/a) (person/ [or] fetus). 
  

A direct step requires more than merely planning or preparing to commit 
murder or obtaining or arranging for something needed to commit murder. A 
direct step is one that goes beyond planning or preparation and shows that a 
person is putting his or her plan into action. A direct step indicates a definite 
and unambiguous intent to kill. It is a direct movement toward the 
commission of the crime after preparations are made. It is an immediate step 
that puts the plan in motion so that the plan would have been completed if 
some circumstance outside the plan had not interrupted the attempt. 
 
[A person who attempts to commit murder is guilty of attempted murder 
even if, after taking a direct step toward killing, he or she abandons further 
efforts to complete the crime, or his or her attempt fails or is interrupted by 
someone or something beyond his or her control. On the other hand, if a 
person freely and voluntarily abandons his or her plans before taking a direct 
step toward committing the murder, then that person is not guilty of 
attempted murder.] 
 
[A person may intend to kill a specific victim or victims and at the same time 
intend to kill everyone in a particular zone of harm or “kill zone.” In order to 
convict the defendant of the attempted murder of __________ <insert name or 
description of victim charged in attempted murder count[s] on concurrent-intent 
theory>, the People must prove that the defendant not only intended to kill 
__________ <insert name of primary target alleged> but also either intended to 
kill __________ <insert name or description of victim charged in attempted 
murder count[s] on concurrent-intent theory>, or intended to kill everyone 
within the kill zone. If you have a reasonable doubt whether the defendant 
intended to kill __________ <insert name or description of victim charged in 
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attempted murder count[s] on concurrent-intent theory> or intended to kill 
__________ <insert name or description of primary target alleged> by killing 
everyone in the kill zone, then you must find the defendant not guilty of the 
attempted murder of __________ <insert name or description of victim charged 
in attempted murder count[s] on concurrent-intent theory>.] 
 
[The defendant may be guilty of attempted murder even if you conclude that 
murder was actually completed.] 
 
[A fetus is an unborn human being that has progressed beyond the embryonic 
stage after major structures have been outlined, which typically occurs at 
seven to eight weeks after fertilization.] 
 
<Give when kill zone theory applies> 
[A person may intend to kill a primary target and also [a] secondary target[s] 
within a zone of fatal harm or “kill zone.” A “kill zone” is an area in which 
the defendant used lethal force that was designed and intended to kill 
everyone in the area around the primary target.  
 
In order to convict the defendant of the attempted murder of __________ 
<insert name or description of victim charged in attempted murder count[s] on 
concurrent-intent theory>, the People must prove that the defendant not only 
intended to kill __________ <insert name of primary target alleged> but also 
either intended to kill __________ <insert name or description of victim charged 
in attempted murder count[s] on concurrent-intent theory>, or intended to kill 
everyone within the kill zone. 
 
In determining whether the defendant intended to kill ___________<insert 
name or description of victim charged in attempted murder count[s] on 
concurrent-intent theory>, the People must prove that (1) the only reasonable 
conclusion from the defendant’s use of lethal force, is that the defendant 
intended to create a kill zone; and (2) _________________<insert name or 
description of victim charged in attempted murder count[s] on concurrent-intent 
theory> was located within the kill zone.  
 
In determining whether the defendant intended to create a “kill zone” and the 
scope of such a zone, you should consider all of the circumstances including, 
but not limited to, the following: 
 

[● The type of weapon used(;/.)] 
[● The number of shots fired(;/.)] 
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[● The distance between the defendant and_________________<insert 
name or description of victim charged in attempted murder count[s] on 
concurrent-intent theory>(;/.)] 

[● The distance between _____________________<insert name or 
description of victim charged in attempted murder count[s] on concurrent-
intent theory> and the primary target.] 

 
If you have a reasonable doubt whether the defendant intended to kill 
__________ <insert name or description of victim charged in attempted murder 
count[s] on concurrent-intent theory> or intended to kill __________ <insert 
name or description of primary target alleged> by killing everyone in the kill 
zone, then you must find the defendant not guilty of the attempted murder of 
__________ <insert name or description of victim charged in attempted murder 
count[s] on concurrent-intent theory>.] 
  
New January 2006; Revised December 2008, August 2009, April 2011, August 
2013, September 2019, March 2020 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to instruct on the elements of the crime of 
attempted murder when charged, or if not charged, when the evidence raises a 
question whether all the elements of the charged offense are present. (See People 
v. Breverman (1998) 19 Cal.4th 142, 154 [77 Cal.Rptr.2d 870, 960 P.2d 1094] 
[discussing duty to instruct on lesser included offenses in homicide generally].) 
 
The second bracketed paragraph is provided for cases in which the 
prosecution theory is that the defendant created a “kill zone,” harboring the 
specific and concurrent intent to kill others in the zone. (People v. Bland 
(2002) 28 Cal.4th 313, 331 [121 Cal.Rptr.2d 546, 48 P.3d 1107].) “The 
conclusion that transferred intent does not apply to attempted murder still 
permits a person who shoots at a group of people to be punished for the 
actions towards everyone in the group even if that person primarily targeted 
only one of them.” (Id. at p. 329.)  

 
The Bland court stated that a special instruction on this issue was not required. (Id. 
at p. 331, fn.6.) The bracketed language is provided for the court to use at its 
discretion. 
 
Give the next-to-last bracketed paragraph when the defendant has been charged 
only with attempt to commit murder, but the evidence at trial reveals that the 
murder was actually completed. (See Pen. Code, § 663.) 
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Penal Code section 188, as amended by Statutes 2018, ch. 1015 (S.B. 1437), 
became effective January 1, 2019. The amendment added “malice shall not be 
imputed to a person based solely on his or her participation in a crime.” The 
natural and probable consequences doctrine as the basis for attempted murder may 
be affected by this statutory change.      
 
Related Instructions 
CALCRIM Nos. 3470–3477, Defense Instructions. 
CALCRIM No. 601, Attempted Murder: Deliberation and Premeditation. 
CALCRIM No. 602, Attempted Murder: Peace Officer, Firefighter, Custodial 
Officer, or Custody Assistant.  
CALCRIM No. 603, Attempted Voluntary Manslaughter: Heat of Passion—Lesser 
Included Offense. 
CALCRIM No. 604, Attempted Voluntary Manslaughter: Imperfect Self-
Defense—Lesser Included Offense. 
 

AUTHORITY 
 
• Attempt Defined.Pen. Code, §§ 21a, 663, 664. 

• Murder Defined.Pen. Code, § 187. 

• Specific Intent to Kill Required.People v. Guerra (1985) 40 Cal.3d 377, 386 
[220 Cal.Rptr. 374, 708 P.2d 1252]. 

• Fetus Defined.People v. Davis (1994) 7 Cal.4th 797, 814–815 [30 
Cal.Rptr.2d 50, 872 P.2d 591]; People v. Taylor (2004) 32 Cal.4th 863, 867 
[11 Cal.Rptr.3d 510, 86 P.3d 881]. 

• Kill Zone Explained.People v. Canizales (2019) 7 Cal.5th 591, 607-608 [248 
Cal.Rptr.3d 370, 442 P.3d 686]; People v. Stone (2009) 46 Cal.4th 131, 137–
138 [92 Cal.Rptr.3d 362, 205 P.3d 272]. 

• Killer Need Not Be Aware of Other Victims in Kill Zone.People v. Adams 
(2008) 169 Cal.App.4th 1009, 1023 [86 Cal.Rptr.3d 915]. 

• This Instruction Correctly States the Law of Attempted Murder.People v. 
Lawrence (2009) 177 Cal.App.4th 547, 556-557 [99 Cal.Rptr.3d 324]. 

 
LESSER INCLUDED OFFENSES 

 

052

070



Copyright Judicial Council of California 
 

Attempted voluntary manslaughter is a lesser included offense. (People v. Van 
Ronk (1985) 171 Cal.App.3d 818, 824–825 [217 Cal.Rptr. 581]; People v. 
Williams (1980) 102 Cal.App.3d 1018, 1024–1026 [162 Cal.Rptr. 748].) 
 

RELATED ISSUES 
 

Specific Intent Required 
“[T]he crime of attempted murder requires a specific intent to kill . . . .” (People v. 
Guerra (1985) 40 Cal.3d 377, 386 [220 Cal.Rptr. 374, 708 P.2d 1252].) 
 

In instructing upon the crime of attempt to commit murder, there 
should never be any reference whatsoever to implied malice. 
Nothing less than a specific intent to kill must be found before a 
defendant can be convicted of attempt to commit murder, and the 
instructions in this respect should be lean and unequivocal in 
explaining to the jury that only a specific intent to kill will do.  

 (People v. Santascoy (1984) 153 Cal.App.3d 909, 918 [200 Cal.Rptr. 709].) 
 
Solicitation 
Attempted solicitation of murder is a crime. (People v. Saephanh (2000) 80 
Cal.App.4th 451, 460 [94 Cal.Rptr.2d 910].)  
 
Single Bullet, Two Victims 
A shooter who fires a single bullet at two victims who are both in his line of fire 
can be found to have acted with express malice toward both victims.  (People v. 
Smith) (2005) 37 Cal.4th 733, 744 [37 Cal.Rptr.3d 163, 124 P.3d 730]. See also 
People v. Perez (2010) 50 Cal.4th 222, 225 [112 Cal.Rptr.3d 310, 234 P.3d 557].) 
 
No Attempted Involuntary Manslaughter 
“[T]here is no such crime as attempted involuntary manslaughter.” (People v. 
Johnson (1996) 51 Cal.App.4th 1329, 1332 [59 Cal.Rptr.2d 798].) 
 
Transferred and Concurrent Intent 
“[T]he doctrine of transferred intent does not apply to attempted murder.” (People 
v. Bland (2002) 28 Cal.4th 313, 331 [121 Cal.Rptr.2d 546, 48 P.3d 1107].) “[T]he 
defendant may be convicted of the attempted murders of any[one] within the kill 
zone, although on a concurrent, not transferred, intent theory.” (Id.) 
 
Kill Zone Theory 
Give the kill zone instruction “only in those cases where the court concludes there 
is sufficient evidence to support a jury determination that the only reasonable 
inference from the circumstances of the offense is that a defendant intended to kill 
everyone in the zone of fatal harm. The use or attempted use of force that merely 
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endangered everyone in the area is insufficient to support a kill zone 
instruction.” (People v. Canizales (2019) 7 Cal.5th 591, 608 [248 Cal.Rptr.3d 37, 
442 P.3d 686].)  

 
 
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Elements, §§ 56–71. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 140, 
Challenges to Crimes, § 140.02[3]; Ch. 141, Conspiracy, Solicitation, and 
Attempt, § 141.20; Ch. 142, Crimes Against the Person, § 142.01[3][e] (Matthew 
Bender). 
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Homicide 
 

703 Special Circumstances: Intent Requirement for Accomplice 
After June 5, 1990—Felony Murder (Pen. Code, § 190.2(d)) 

__________________________________________________________________ 

If you decide that (the/a) defendant is guilty of first degree murder but was 
not the actual killer, then, when you consider the special circumstance[s] of 
__________ <insert felony murder special circumstance[s]>, you must also 
decide whether the defendant acted either with intent to kill or with reckless 
indifference to human life. 
 
In order to prove (this/these) special circumstance[s] for a defendant who is 
not the actual killer but who is guilty of first degree murder as (an aider and 
abettor/ [or] a member of a conspiracy), the People must prove either that the 
defendant intended to kill, or the People must prove all of the following: 
 

1. The defendant’s participation in the crime began before or during 
the killing; 

 
 
2. The defendant was a major participant in the crime; 
 
AND 
 
3. When the defendant participated in the crime, (he/she) acted with 

reckless indifference to human life. 
 
[A person acts with reckless indifference to human life when he or she 
knowingly engages in criminal activity that he or she knows involves a grave 
risk of death.] 
 
[The People do not have to prove that the actual killer acted with intent to kill 
or with reckless indifference to human life in order for the special 
circumstance[s] of __________ <insert felony-murder special circumstance[s]> 
to be true.] 
 
[If you decide that the defendant is guilty of first degree murder, but you 
cannot agree whether the defendant was the actual killer, then, in order to 
find (this/these) special circumstance[s] true, you must find either that the 
defendant acted with intent to kill or you must find that the defendant acted 
with reckless indifference to human life and was a major participant in the 
crime.]   
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[When you decide whether the defendant acted with reckless indifference to 
human life, consider all the evidence. No one of the following factors is 
necessary, nor is any one of them necessarily enough, to determine whether 
the defendant acted with reckless indifference to human life. Among the 
factors you may consider are: 
 

[● Did the defendant know that [a] lethal weapon[s] would be present 
during the __________<insert underlying felony>?] 

[● Did the defendant know that [a] lethal weapon[s] (was/were) likely to 
be used?] 

[● Did the defendant know that [a] lethal weapon[s] (was/were) used?] 
[● Did the defendant know the number of weapons involved?] 
[● Was the defendant near the person(s) killed when the killing 

occurred?] 
[● Did the defendant have an opportunity to stop the killing or to help the 

victim(s)?] 
[● How long did the crime last?] 
[● Was the defendant aware of anything that would make a coparticipant 

likely to kill?] 
[● Did the defendant try to minimize the possibility of violence?] 
[● _________________<insert any other relevant factors>] 

 
[When you decide whether the defendant was a major participant, consider all 
the evidence. No one of these following factors is necessary, nor is any one of 
them necessarily enough, to determine whether the defendant was a major 
participant.] Among the factors you may consider are: 
 
[● 1. [What was the defendant’s role in planning the crime that led to the 

death[s]?] 
[● 2. What was the defendant’s role in supplying or using lethal 

weapons?] 
[● 3. What did the defendant know about dangers posed by the crime, any 

weapons used, or past experience or conduct of the other 
participant[s]?] 

[● 4. Was the defendant in a position to facilitate or to prevent the death?] 
[● 5. Did the defendant’s action or inaction play a role in the death?] 
[● 6. What did the defendant do after lethal force was used?] 
[● [7._____________________________<insert any other relevant factors.>] 

 
No one of these factors is necessary, nor is any one of them necessarily 
enough, to determine whether the defendant was a major participant.]   
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If the defendant was not the actual killer, then the People have the burden of 
proving beyond a reasonable doubt that (he/she) acted with either the intent 
to kill or with reckless indifference to human life and was a major participant 
in the crime for the special circumstance[s] of __________ <insert felony 
murder special circumstance[s]> to be true. If the People have not met this 
burden, you must find (this/these) special circumstance[s] (has/have) not been 
proved true [for that defendant]. 
__________________________________________________________________
New January 2006; Revised April 2008, February 2016, August 2016, September 
2019, March 2020 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to instruct the jury on the mental state required 
for accomplice liability when a special circumstance is charged and there is 
sufficient evidence to support the finding that the defendant was not the actual 
killer. (See People v. Jones (2003) 30 Cal.4th 1084, 1117 [135 Cal.Rptr.2d 370, 70 
P.3d 359].) If there is sufficient evidence to show that the defendant may have 
been an accomplice and not the actual killer, the court has a sua sponte duty to 
give the accomplice intent instruction, regardless of the prosecution’s theory of the 
case. (Ibid.) 
Do not give this instruction when giving CALCRIM No. 731, Special 
Circumstances: Murder in Commission of Felony—Kidnapping With Intent to 
Kill After March 8, 2000 or CALCRIM No. 732, Special Circumstances: Murder 
in Commission of Felony—Arson With Intent to Kill. (People v. Odom (2016) 
244 Cal.App.4th 237, 256–257 [197 Cal.Rptr.3d 774].) 
 
When multiple special circumstances are charged, one or more of which require 
intent to kill, the court may need to modify this instruction. 
 
Proposition 115 modified the intent requirement of the special circumstance law, 
codifying the decisions of People v. Anderson (1987) 43 Cal.3d 1104, 1147 [240 
Cal.Rptr. 585, 742 P.2d 1306], and Tison v. Arizona (1987) 481 U.S. 137, 157–
158 [107 S.Ct. 1676, 95 L.Ed.2d 127]. The current law provides that the actual 
killer does not have to act with intent to kill unless the special circumstance 
specifically requires intent. (Pen. Code, § 190.2(b).) If the felony-murder special 
circumstance is charged, then the People must prove that a defendant who was not 
the actual killer was a major participant and acted with intent to kill or with 
reckless indifference to human life. (Pen. Code, § 190.2(d); People v. Banks 
(2015) 61 Cal.4th 788, 807-809 [189 Cal.Rptr.3d 208, 351 P.3d 330]; People v. 
Estrada (1995) 11 Cal.4th 568, 571 [46 Cal.Rptr.2d 586, 904 P.2d 1197].)  
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Use this instruction for any case in which the jury could conclude that the 
defendant was an accomplice to a killing that occurred after June 5, 1990, when 
the felony-murder special circumstance is charged. 
 
Give the bracketed paragraph stating that the People do not have to prove intent to 
kill or reckless indifference on the part of the actual killer if there is a codefendant 
alleged to be the actual killer or if the jury could convict the defendant as either 
the actual killer or an accomplice. 
 
If the jury could convict the defendant either as a principal or as an accomplice, 
the jury must find intent to kill or reckless indifference if they cannot agree that 
the defendant was the actual killer. (People v. Jones (2003) 30 Cal.4th 1084, 1117 
[135 Cal.Rptr.2d 370, 70 P.3d 359].) In such cases, the court should give both the 
bracketed paragraph stating that the People do not have to prove intent to kill or 
reckless indifference on the part of the actual killer, and the bracketed paragraph 
that begins with “[I]f you decide that the defendant is guilty of first degree murder, 
but you cannot agree whether the defendant was the actual killer . . .  .”  
 
The court does not have a sua sponte duty to define “reckless indifference to 
human life.” (People v. Estrada (1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 
904 P.2d 1197].) However, this “holding should not be understood to discourage 
trial courts from amplifying the statutory language for the jury.” (Id. at p. 579.) 
The court may give the bracketed definition of reckless indifference if requested.   
 
In People v. Banks (2015) 61 Cal.4th 788, 803-808 [189 Cal.Rptr.3d 208, 351 P.3d 
330], the court identified certain factors to guide the jury in its determination of 
whether the defendant was a major participant, but stopped short of holding that 
the court has a sua sponte duty to instruct on those factors.  The trial court should 
determine whether the Banks factors need be given. 
 
The court does not have a sua sponte duty to define “reckless indifference to 
human life.” (People v. Estrada (1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 
904 P.2d 1197].) However, this “holding should not be understood to discourage 
trial courts from amplifying the statutory language for the jury.” (Id. at p. 579.) 
The court may give the bracketed definition of reckless indifference if requested. 
 
In People v. Clark (2016) 63 Cal.4th 522, 614-620 [203 Cal.Rptr.3d 407, 372 P.3d 
811], the court identified certain factors to guide the jury in its determination of 
whether the defendant acted with reckless indifference to human life but did not 
hold that the court has a sua sponte duty to instruct on those factors. Clark noted 
that these factors had been applied by appellate courts “in cases involving 
nonshooter aiders and abettors to commercial armed robbery felony murders.” (Id. 

058

076



Copyright Judicial Council of California 

at p. 618.) The trial court should determine whether the Clark factors need be 
given. 
 
Do not give this instruction if accomplice liability is not at issue in the case. 
 

AUTHORITY 
 
• Accomplice Intent Requirement, Felony Murder.Pen. Code, § 190.2(d). 

• Reckless Indifference to Human Life.People v. Clark (2016) 63 Cal.4th 522, 
614-620 [203 Cal.Rptr.3d 407, 372 P.3d 811]; People v. Banks (2015) 61 
Cal.4th 788, 807-811 [189 Cal.Rptr.3d 208, 351 P.3d 330]; People v. Estrada 
(1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 904 P.2d 1197]; Tison v. 
Arizona (1987) 481 U.S. 137, 157–158 [107 S.Ct. 1676, 95 L.Ed.2d 127]. 

• Constitutional Standard for Intent by Accomplice.Tison v. Arizona (1987) 
481 U.S. 137, 157–158 [107 S.Ct. 1676, 95 L.Ed.2d 127]. 

• Major Participant. People v. Banks (2015) 61 Cal.4th 788, 803-808 [189 
Cal.Rptr.3d 208, 351 P.3d 330]. 

 
SECONDARY SOURCES 

 
3 Witkin & Epstein, California Criminal Law (4th ed. 2012) Punishment, §§ 536, 
543. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 87, Death 
Penalty, § 87.14[2][b][ii] (Matthew Bender). 
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Assaultive Crimes and Battery 
 

850. Testimony on Intimate Partner Battering and Its Effects: 
Credibility of Complaining Witness 

             

You have heard testimony from __________ <insert name of expert> 
regarding the effect of (battered women’s syndrome/intimate partner 
battering/__________ <insert other description used by expert for syndrome>).  
 
__________’s <insert name of expert> testimony about (battered women’s 
syndrome/intimate partner battering/__________ <insert other description 
used by expert for syndrome>) is not evidence that the defendant committed 
any of the crimes charged against (him/her) [or any conduct or crime[s] with 
which (he/she) was not charged]. 
 
You may consider this evidence only in deciding whether or not __________’s 
<insert name of alleged victim of abuse> conduct was not inconsistent with the 
conduct of someone who has been abused, and in evaluating the believability 
of (his/her) testimony. 
             
New January 2006; Revised March 2017, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
Several courts of review have concluded there is no sua sponte duty to give a 
similar limiting instruction (see CALCRIM No. 1193, Testimony on Child Sexual 
Abuse Accommodation Syndrome) when an expert testifies on child sexual abuse 
accommodation syndrome. (People v. Mateo (2016) 243 Cal.App.4th 1063, 1073-
1074 [197 Cal.Rptr.3d 248]; People v. Sanchez (1989) 208 Cal.App.3d 721, 736 
[256 Cal.Rptr. 446] and People v. Stark (1989) 213 Cal.App.3d 107, 116 [261 
Cal.Rptr. 479] [instruction required only on request].)  See also People v. 
Humphrey (1996) 13 Cal.4th 1073, 1088, fn. 5, 1090-1091, 1100 [56 Cal.Rptr.2d 
142, 92 P.2d 1], which concludes that a limiting instruction on battered woman 
syndrome is required only on request.  But see People v. Housley (1992) 6 
Cal.App.4th 947, 958–959 [9 Cal.Rtpr.2d 431], which did find a sua sponte duty 
to give CALCRIM No. 1193.   
In People v. Brown (2004) 33 Cal.4th 892, 906–908 [16 Cal.Rptr.3d 447, 94 P.3d 
574], the Supreme Court held that testimony from an expert in battered women’s 
syndrome could be admitted under Evidence Code section 801 even though there 
was no evidence of prior incidents of violence between the defendant and the 
alleged victim. The court held that the expert could testify generally about the 
“cycle of violence” and the frequency of recantation by victims of domestic abuse, 
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without testifying specifically about “battered women’s syndrome”. (Ibid.) It is 
unclear if the court is required to give a cautionary admonition sua sponte when 
such evidence is admitted. 
 
 
 
Related Instructions 
If this instruction is given, also give CALCRIM No. 303, Limited Purpose 
Evidence in General, and CALCRIM No. 332, Expert Witness Testimony. 
 
See also CALCRIM No. 851, Testimony on Intimate Partner Battering and Its 
Effects: Offered by the Defense. 
 

AUTHORITY 
 
• Instructional RequirementsSee Evid. Code, § 1107(a); People v. Humphrey 

(1996) 13 Cal.4th 1073, 1088, fn. 5 [56 Cal.Rptr.2d 142, 921 P.2d 1]. 

• Abuse DefinedEvid. Code, § 1107(c); Fam. Code, § 6203. 

• Domestic Violence DefinedEvid. Code, § 1107(c); Fam. Code, § 6211. 

• Relevant After Single Incident of AbuseSee People v. Brown (2004) 33 
Cal.4th 892, 906–908 [16 Cal.Rptr.3d 447, 94 P.3d 574]; People v. Williams 
(2000) 78 Cal.App.4th 1118, 1129 [93 Cal.Rptr.2d 356]. 

• Relevant to Rehabilitate Victim’s CredibilityPeople v. Gadlin (2000) 78 
Cal.App.4th 587, 594–595 [92 Cal.Rptr.2d 890] [victim recanted incident and 
reunited with abuser]; People v. Morgan (1997) 58 Cal.App.4th 1210, 1215–
1217 [68 Cal.Rptr.2d 772] [victim recanted]. 

• This Instruction UpheldPeople v. Sexton (2019) 37 Cal.App.5th 457, 465-
468 [250 Cal.Rptr.3d 496]. 

 
 

RELATED ISSUES 
 

Assumptions Underlying Expert Testimony 
It is unnecessary, and potentially misleading, to instruct that the expert testimony 
assumes that physical or mental abuse has in fact occurred. (See People v. Gilbert 
(1992) 5 Cal.App.4th 1372, 1387 [7 Cal.Rptr.2d 660] [in context of child sexual 
abuse accommodation syndrome].) 
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Definition and Preferred Name 
In 2004, the Legislature amended Evidence Code section 1107(d), changing all 
references from “battered women’s syndrome” to “intimate partner battering and 
its effects.” Previous decisional law continues to apply. (Evid. Code, § 1107(f).) 
Battered women’s syndrome has been defined as “a series of common 
characteristics that appear in women who are abused physically and 
psychologically over an extended period of time by the dominant male figure in 
their lives.” (People v. Humphrey (1996) 13 Cal.4th 1073, 1083–1084 [56 
Cal.Rptr.2d 142, 921 P.2d 1].) The Supreme Court had previously noted that 
experts prefer to call the syndrome “expert testimony on battered women’s 
experiences.” (See People v. Humphrey, supra, 13 Cal.4th at pp. 1083–1084, fn. 
3.) 
 
No Testimony on Actual State of Mind 
While evidence is admissible “to explain how [a] defendant’s asserted subjective 
perception of a need to defend herself ‘would reasonably follow from the 
defendant’s experience as a battered woman,’ ” an expert may not give an opinion 
“that the defendant actually perceived that she was in danger and needed to defend 
herself.” (People v. Erickson (1997) 57 Cal.App.4th 1391, 1400, 1401 [67 
Cal.Rptr.2d 740] [§ 1107(a) codifies existing rules regarding battered women’s 
syndrome testimony; original italics].) Section 1107 “does not create an exception 
to Penal Code section 29,” which prohibits an expert who is testifying about a 
mental defect from testifying about whether a defendant had a required mental 
state. (People v. Erickson, supra, 57 Cal.App.4th at pp. 1401–1402 [syndrome was 
characterized as mental defect].) 
 

SECONDARY SOURCES 
 

1 Witkin, California Evidence (5th ed. 2012) Opinion Evidence, §§ 49–52. 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 71, 
Scientific and Expert Evidence, § 71.04[1][d][v][C] (Matthew Bender). 
 

062

080



Copyright Judicial Council of California 

Assaultive Crimes and Battery 
 

860. Assault on Firefighter or Peace Officer With Deadly Weapon 
or Force Likely to Produce Great Bodily Injury (Pen. Code, §§ 240, 

245(c) & (d)) 
             

The defendant is charged [in Count __] with assault with (force likely to 
produce great bodily injury/a deadly weapon/a firearm/a semiautomatic 
firearm/a machine gun/an assault weapon/a .50 BMG rifle) on a 
(firefighter/peace officer) [in violation of Penal Code section 245]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
[either] that: 
 

<Alternative 1A—force with weapon> 
[1A. The defendant did an act with (a deadly weapon/a firearm/a 

semiautomatic firearm/a machine gun/an assault weapon/a .50 
BMG rifle) that by its nature would directly and probably result in 
the application of force to a person;] 

 
[OR] 
  
<Alternative 1B—force without weapon> 
[1ABi. The defendant did an act that by its nature would directly and 

probably result in the application of force to a person, and 
 1Bii.  The force used was likely to produce great bodily injury;] 
 
2. The defendant did that act willfully; 
 
3. When the defendant acted, (he/she) was aware of facts that would 

lead a reasonable person to realize that (his/her) act by its nature 
would directly and probably result in the application of force to 
someone; 

 
4. When the defendant acted, (he/she) had the present ability to apply 

force (likely to produce great bodily injury/with a deadly 
weapon/with a firearm/with a semiautomatic firearm/with a 
machine gun/with an assault weapon/with a .50 BMG rifle) to a 
person; 

 
5. When the defendant acted, the person assaulted was lawfully 

performing (his/her) duties as a (firefighter/peace officer); 
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[AND] 
 
6. When the defendant acted, (he/she) knew, or reasonably should 

have known, that the person assaulted was a (firefighter/peace 
officer) who was performing (his/her) duties(;/.) 

 
<Give element 7 when instructing on self-defense or defense of another.> 
[AND 
 
7. The defendant did not act (in self-defense/ [or] in defense of 

someone else).] 
 

Someone commits an act willfully when he or she does it willingly or on 
purpose. It is not required that he or she intend to break the law, hurt 
someone else, or gain any advantage. 
 
[The terms application of force and apply force mean to touch in a harmful or 
offensive manner. The slightest touching can be enough if it is done in a rude 
or angry way. Making contact with another person, including through his or 
her clothing, is enough. The touching does not have to cause pain or injury of 
any kind.] 
 
[The touching can be done indirectly by causing an object [or someone else] 
to touch the other person.] 
 
[The People are not required to prove that the defendant actually touched 
someone.] 
 
The People are not required to prove that the defendant actually intended to 
use force against someone when (he/she) acted. 
 
No one needs to actually have been injured by defendant’s act. But if someone 
was injured, you may consider that fact, along with all the other evidence, in 
deciding whether the defendant committed an assault[, and if so, what kind of 
assault it was]. 
 
[Voluntary intoxication is not a defense to assault.] 
 
[Great bodily injury means significant or substantial physical injury. It 
is an injury that is greater than minor or moderate harm.] 
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[A deadly weapon is any object, instrument, or weapon [that is inherently 
deadly or one] that is used in such a way that it is capable of causing and 
likely to cause death or great bodily injury.] 
 
[An object is inherently deadly if it is deadly or dangerous in the ordinary use 
for which it is designed.] 
 
[In deciding whether an object is a deadly weapon, consider all the 
surrounding circumstances.] 
 
[A firearm is any device designed to be used as a weapon, from which a 
projectile is discharged or expelled through a barrel by the force of an 
explosion or other form of combustion.] 
 
[A semiautomatic firearm extracts a fired cartridge and chambers a fresh 
cartridge with each single pull of the trigger.] 
 
[A machine gun is any weapon that (shoots/is designed to shoot/ [or] 
can readily be restored to shoot) automatically more than one shot by a 
single function of the trigger and without manual reloading.] 
 
[An assault weapon includes __________ <insert names of appropriate 
designated assault weapons listed in Pen. Code, § 30510 and further 
defined by Pen. Code § 30515>.] 
 
[A .50 BMG rifle is a center fire rifle that can fire a .50 BMG cartridge [and 
that is not an assault weapon or a machine gun]. A .50 BMG cartridge is a 
cartridge that is designed and intended to be fired from a center fire rifle and 
that has all three of the following characteristics:   
 

1. The overall length is 5.54 inches from the base of the cartridge to 
the tip of the bullet; 

 
2. The bullet diameter for the cartridge is from .510 to, and including, 

.511 inch; 
 

AND 
 

3. The case base diameter for the cartridge is from .800 inch to, 
and including, .804 inch.] 
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[The term[s] (great bodily injury[,]/ deadly weapon[,]/ firearm[,]/ 
machine gun[,]/assault weapon[,]/ [and] .50 BMG rifle) (is/are) defined 
in another instruction to which you should refer.] 
 
[A person who is employed as a police officer by __________ <insert name of 
agency that employs police officer> is a peace officer.] 
 
[A person employed by __________ <insert name of agency that employs peace 
officer, e.g., “the Department of Fish and Wildlife”> is a peace officer if 
__________ <insert description of facts necessary to make employee a peace 
officer, e.g, “designated by the director of the agency as a peace officer”>.] 
 
[The duties of a __________ <insert title of officer> include __________ 
<insert job duties>.] 
 
[A firefighter includes anyone who is an officer, employee, or member of a 
(governmentally operated (fire department/fire protection or firefighting 
agency) in this state/federal fire department/federal fire protection or 
firefighting agency), whether or not he or she is paid for his or her services.] 
 
             
New January 2006; Revised April 2011, February 2012, February 2013, 
September 2019, March 2020  
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime.  
 
If there is sufficient evidence of self-defense or defense of another, the court has a 
sua sponte duty to instruct on the defense. Give bracketed element 7 and any 
appropriate defense instructions. (See CALCRIM Nos. 3470–3477.) 
 
In addition, the court has a sua sponte duty to instruct on defendant’s reliance on 
self-defense as it relates to the use of excessive force. (People v. White (1980) 101 
Cal.App.3d 161, 167–168 [161 Cal.Rptr. 541].) If excessive force is an issue, the 
court has a sua sponte duty to instruct the jury that the defendant is not guilty of 
the offense charged, or any lesser included offense in which lawful performance is 
an element, if the defendant used reasonable force in response to excessive force. 
(People v. Olguin (1981) 119 Cal.App.3d 39, 46–47 [173 Cal.Rptr. 663].) On 
request, the court must instruct that the prosecution has the burden of proving the 
lawfulness of the arrest beyond a reasonable doubt. (People v. Castain (1981) 122 
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Cal.App.3d 138, 145 [175 Cal.Rptr. 651].) If lawful performance is an issue, give 
the appropriate portions of CALCRIM No. 2670, Lawful Performance: Peace 
Officer. In addition, give CALCRIM No. 2672, Lawful Performance: Resisting 
Unlawful Arrest With Force, if requested. 
 
Give element 1A if it is alleged the assault was committed with a deadly weapon, 
a firearm, a semiautomatic firearm, a machine gun, an assault weapon, or .50 
BMG rifle. Give element 1B if it is alleged that the assault was committed with 
force likely to produce great bodily injury. (See Pen. Code, § 245(c) & (d).) 
 
Give the bracketed definition of “application or force and apply force” on request.  
 
Give the relevant bracketed definitions unless the court has already given the 
definition in other instructions. In such cases, the court may give the bracketed 
sentence stating that the term is defined elsewhere. 
 
Give the bracketed phrase “that is inherently deadly or one” and give the 
bracketed definition of inherently deadly only if the object is a deadly weapon as a 
matter of law. (People v. Stutelberg (2018) 29 Cal.App.5th 314, 317-318 [240 
Cal.Rptr.3d 156].) 
 
Give the bracketed portion that begins with “In deciding whether” if the object is 
not a weapon as a matter of law and is capable of innocent uses. (People v. Aguilar 
(1997) 16 Cal.4th 1023, 1028–1029 [68 Cal.Rptr.2d 655, 945 P.2d 1204]; People 
v. Godwin (1996) 50 Cal.App.4th 1562, 1573–1574 [58 Cal.Rptr.2d 545].) 
 
If determining whether the item is an inherently deadly weapon requires resolution 
of a factual issue, give both bracketed instructions.  
 
The jury must determine whether the alleged victim is a peace officer. (People v. 
Brown (1988) 46 Cal.3d 432, 444–445 [250 Cal.Rptr. 604, 758 P.2d 1135].) The 
court may instruct the jury on the appropriate definition of “peace officer” from 
the statute (e.g., “a Garden Grove Regular Police Officer and a Garden Grove 
Reserve Police Officer are peace officers”). (Ibid.) However, the court may not 
instruct the jury that the alleged victim was a peace officer as a matter of law (e.g., 
“Officer Reed was a peace officer”). (Ibid.) If the alleged victim is a police officer, 
give the bracketed sentence that begins with “A person employed as a police 
officer.” If the alleged victim is another type of peace officer, give the bracketed 
sentence that begins with “A person employed by.” 
 
The court may give the bracketed sentence that begins, “The duties of a 
__________ <insert title  . . . .> include,” on request. The court may insert a 
description of the officer’s duties such as “the correct service of a facially valid 
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search warrant.” (People v. Gonzalez (1990) 51 Cal.3d 1179, 1222 [275 Cal.Rptr. 
729, 800 P.2d 1159].)   
 
Do not give an attempt instruction in conjunction with this instruction. There is no 
crime of “attempted assault” in California. (In re James M. (1973) 9 Cal.3d 517, 
519, 521–522 [108 Cal.Rptr. 89, 510 P.2d 33].) 
 

AUTHORITY 
 
• ElementsPen. Code, §§ 240, 245(c) & (d)(1)–(3). 

• Assault Weapon DefinedPen. Code, §§ 30510, 30515. 

• Firearm DefinedPen. Code, § 16520. 

• Machine Gun DefinedPen. Code, § 16880. 

• Semiautomatic Pistol DefinedPen. Code, § 17140. 

• .50 BMG Rifle DefinedPen. Code, § 30530. 

• Peace Officer DefinedPen. Code, § 830 et seq. 

• Firefighter DefinedPen. Code, § 245.1. 

• Willful DefinedPen. Code, § 7(1); People v. Lara (1996) 44 Cal.App.4th 
102, 107 [51 Cal.Rptr.2d 402]. 

• Deadly Weapon DefinedPeople v. Brown (2012) 210 Cal.App.4th 1, 6–8 
[147 Cal.Rptr.3d 848]; People v. Aguilar (1997) 16 Cal.4th 1023, 1028–1029 
[68 Cal.Rptr.2d 655, 945 P.2d 1204]. 

• Mental State for AssaultPeople v. Williams (2001) 26 Cal.4th 779, 790 [111 
Cal.Rptr.2d 114, 29 P.3d 197]. 

• Least TouchingPeople v. Myers (1998) 61 Cal.App.4th 328, 335 [71 
Cal.Rptr.2d 518] [citing People v. Rocha (1971) 3 Cal.3d 893, 899–900, fn. 12 
[92 Cal.Rptr. 172, 479 P.2d 372]].  

• Inherently Deadly DefinedPeople v. Perez (2018) 4 Cal.5th 1055, 1065 [232 
Cal.Rptr.3d 51, 416 P.3d 42]; People v. Aguilar (1997) 16 Cal.4th 1023, 1028–
1029 [68 Cal.Rptr.2d 655, 945 P.2d 1204]. 

 
LESSER INCLUDED OFFENSES 

 
• AssaultPen. Code, § 240. 

• Assault With a Deadly WeaponPen. Code, § 245. 

• Assault on a Peace OfficerPen. Code, § 241(b). 
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RELATED ISSUES 

 
See the Related Issues section to CALCRIM No. 2670, Lawful Performance: 
Peace Officer. 
 
Dual Convictions Prohibited 
Penal Code § 245(c) describes a single offense. (In re C.D. (2017) 18 Cal.App.5th 
1021, 1029 [227 Cal.Rptr.3d 360] [“Aggravated assault against a peace officer 
under section 245, subdivision (c), remains a single offense, and multiple 
violations of the statute cannot be found when they are based on the same act or 
course of conduct.”] See CALCRIM No. 3516, Multiple Counts: Alternative 
Charges For One Event—Dual Conviction Prohibited. 
 
If both theories of assault are included in the case, the jury must unanimously 
agree which theory or theories are the basis for the verdict. 
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, § 69. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.11; Ch. 144, Crimes Against Order, § 
144.01[1][j] (Matthew Bender). 
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Sex Offenses 
 

1045 Sexual Penetration by Force, Fear, or Threats (Pen. Code, § 
289(a)(1), (2), (g)) 

_____________________________________________________________________ 

The defendant is charged [in Count __] with sexual penetration by force [in 
violation of Penal Code section 289]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant committed an act of sexual penetration with another 
person; 

 
2. The penetration was accomplished by using (a/an) (foreign object[,]/ 

[or] substance[,]/ [or] instrument[,]/ [or] device[,]/ [or] unknown 
object); 

 
3. The other person did not consent to the act; 

 
AND 
 
4. The defendant accomplished the act: 

 
<Alternative 4Aforce or fear> 
[by force, violence, duress, menace, or fear of immediate and unlawful 
bodily injury to another person.]   

 
<Alternative 4Bfuture threats of bodily harm> 
[by threatening to retaliate against someone when there was a 
reasonable possibility that the defendant would carry out the threat. A 
threat to retaliate is a threat to kidnap, unlawfully restrain or confine, 
or inflict extreme pain, serious bodily injury, or death.] 

 
<Alternative 4Cthreat of official action> 
[by threatening to use the authority of a public office to incarcerate, 
arrest, or deport someone. A public official is a person employed by a 
government agency who has authority to incarcerate, arrest, or deport. 
The other person must have reasonably believed that the defendant 
was a public official even if (he/she) was not.] 
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Sexual penetration means (penetration, however slight, of the genital or anal 
opening of the other person/ [or] causing the other person to penetrate, 
however slightly, the defendant’s or someone else’s genital or anal opening/ 
[or] causing the other person to penetrate, however slightly, his or her own 
genital or anal opening) for the purpose of sexual abuse, arousal, or 
gratification. 
 
[A foreign object, substance, instrument, or device includes any part of the 
body except a sexual organ.] [An unknown object includes any foreign object, 
substance, instrument, or device, or any part of the body, including a penis, if 
it is not known what object penetrated the opening.] 
 
[Penetration for sexual abuse means penetration for the purpose of causing 
pain, injury, or discomfort.] 
 
[In order to consent, a person must act freely and voluntarily and know the 
nature of the act.] 
 
[Evidence that the defendant and the other person (dated/were married/had 
been married) is not enough by itself to constitute consent.] 
 
[Evidence that the other person (requested/suggested/communicated) that the 
defendant use a condom or other birth control device is not enough by itself to 
constitute consent.] 
 
[An act is accomplished by force if a person uses enough physical force to 
overcome the other person’s will.]  
 
[Duress means a direct or implied threat of force, violence, danger, hardship, 
or retribution that is enough to cause a reasonable person of ordinary 
sensitivity to do [or submit to] something that he or she would not otherwise 
do [or submit to]. When deciding whether the act was accomplished by 
duress, consider all the circumstances, including the age of the other person 
and (his/her) relationship to the defendant.]  
 
[Retribution is a form of payback or revenge.] 
 
[Menace means a threat, statement, or act showing an intent to injure 
someone.] 
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[An act is accomplished by fear if the other person is actually and reasonably 
afraid [or (he/she) is actually but unreasonably afraid and the defendant 
knows of (his/her) fear and takes advantage of it].] 
 
<Defense: Reasonable Belief in Consent> 
[The defendant is not guilty of forcible sexual penetration if (he/she) actually 
and reasonably believed that the other person consented to the act. The 
People have the burden of proving beyond a reasonable doubt that the 
defendant did not actually and reasonably believe that the other person 
consented. If the People have not met this burden, you must find the 
defendant not guilty.] 
__________________________________________________________________ 
New January 2006; Revised August 2016, March 2020 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of 
sexual penetration. 
 
The court should select the appropriate alternative in element 4 to instruct how the 
sexual penetration was accomplished. 
 
Defenses—Instructional Duty 
The court has a sua sponte duty to instruct on the defense of reasonable belief in 
consent if there is “substantial evidence of equivocal conduct that would have led a 
defendant to reasonably and in good faith believe consent existed where it did 
not.” (See People v. Williams (1992) 4 Cal.4th 354, 362 [14 Cal.Rptr.2d 441, 841 
P.2d 961]; People v. Mayberry (1975) 15 Cal.3d 143, 153–158 [125 Cal.Rptr. 745, 
542 P.2d 1337].) 
 

AUTHORITY 
 
• Elements.Pen. Code, § 289(a)(1), (2), (g). 

• Specific Intent Crime.People v. McCoy (2013) 215 Cal.App.4th 1510, 1538 [156 
Cal.Rptr.3d 382]. 

• Consent Defined.Pen. Code, §§ 261.6, 261.7. 

• Duress Defined.People v. Leal (2004) 33 Cal.4th 999, 1004–1010 [16 Cal.Rptr.3d 
869, 94 P.3d 1071]; People v. Pitmon (1985) 170 Cal.App.3d 38, 50 [216 Cal.Rptr. 
221]. 
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• Foreign Object, Substance, Instrument, or Device Defined.Pen. Code, § 289(k)(2); 
People v. Wilcox (1986) 177 Cal.App.3d 715, 717 [223 Cal.Rtpr. 170] [a finger is a 
“foreign object”]. 

• Menace Defined.Pen. Code, § 261(c) [in context of rape]. 

• Sexual Penetration Defined.Pen. Code, § 289(k); see People v. Quintana (2001) 89 
Cal.App.4th 1362, 1371 [108 Cal.Rptr.2d 235] [penetration of genital opening refers 
to penetration of labia majora, not the vagina]. 

• Threatening to Retaliate Defined.Pen. Code, § 289(l). 

• Unknown Object Defined.Pen. Code, § 289(k)(3). 

• Fear Defined.People v. Reyes (1984) 153 Cal.App.3d 803, 810 [200 Cal.Rptr. 651]; 
People v. Iniguez (1994) 7 Cal.4th 847 [30 Cal.Rptr.2d 258, 872 P.2d 1183] [in 
context of rape]. 

• Force Defined.People v. Griffin (2004) 33 Cal.4th 1015, 1023–1024 [16 
Cal.Rptr.3d 891, 94 P.3d 1089]. 

• Intent.People v. Senior (1992) 3 Cal.App.4th 765, 776 [5 Cal.Rptr.2d 14] [specific 
intent is “purpose of sexual arousal, gratification, or abuse”]. 

• Mistake of Fact Regarding Consent.See People v. Mayberry (1975) 15 
Cal.3d 143, 153–158 [125 Cal.Rptr. 745, 542 P.2d 1337] [in context of 
kidnapping and rape]. 

• Sexual Abuse Defined.People v. White (1986) 179 Cal.App.3d 193, 205–206 [224 
Cal.Rptr. 467]. 
 

 
 

COMMENTARY 
 
Penal Code section 289 requires that the sexual penetration be “against the 
victim’s will.” (Pen. Code, § 289(a)(1), (2), (g).) “Against the will” has been 
defined as “without consent.” (See People v. Key (1984) 153 Cal.App.3d 888, 895 
[203 Cal.Rptr. 144] [in context of rape]; see also People v. Young (1987) 190 
Cal.App.3d 248, 257 [235 Cal.Rptr. 361].)   
 
The instruction include an optional definition of the sufficiency of “fear” because 
that term has meaning in the context of forcible sex offenses that is technical and 
may not be readily apparent to jurors. (See People v. Reyes (1984) 153 Cal.App.3d 
803, 810 [200 Cal.Rptr. 651] [fear in context of sodomy and oral copulation]; 
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People v. Iniguez (1994) 7 Cal.4th 847, 856–857 [30 Cal.Rptr.2d 258, 872 P.2d 
1183] [fear in context of rape].) 
 
The court is not required to instruct sua sponte on the definition of “duress” or 
“menace” and Penal Code section 289 does not define either term. (People v. 
Pitmon (1985) 170 Cal.App.3d 38, 52 [216 Cal.Rptr. 221] [duress]). Optional 
definitions are provided for the court to use at its discretion. The definition of 
“duress” is based on People v. Leal (2004) 33 Cal.4th 999, 1004–1010 [16 
Cal.Rptr.3d 869, 94 P.3d 1071], and People v. Pitmon (1985) 170 Cal.App.3d 38, 
50 [216 Cal.Rptr. 221]. The definition of “menace” is based on the statutory 
definitions contained in Penal Code sections 261 and 262 [rape]. (See People v. 
Cochran (2002) 103 Cal.App.4th 8, 13–14 [126 Cal.Rptr.2d 416] [using rape 
definition in case involving forcible lewd acts].) In People v. Leal, supra, 33 
Cal.4th at pp. 1004–1010, the court held that the statutory definition of “duress” 
contained in Penal Code sections 261 and 262 does not apply to the use of that 
term in any other statute. The court did not discuss the statutory definition of 
“menace.” The court should consider the Leal opinion before giving the definition 
of “menace.” 
 
The term “force” as used in the forcible sex offense statutes does not have a 
specialized meaning and court is not required to define the term sua sponte. 
(People v. Griffin (2004) 33 Cal.4th 1015, 1023–1024 [16 Cal.Rptr.3d 891, 94 
P.3d 1089].) In People v. Griffin, supra, the Supreme Court further stated, 
 

Nor is there anything in the common usage definitions of the term 
“force,” or in the express statutory language of section 261 itself, 
that suggests force in a forcible rape prosecution actually means 
force “substantially different from or substantially greater than” the 
physical force normally inherent in an act of consensual sexual 
intercourse. [People v. Cicero (1984) 157 Cal.App.3d 465, 474 [204 
Cal.Rptr. 582].] To the contrary, it has long been recognized that “in 
order to establish force within the meaning of section 261, 
subdivision (2), the prosecution need only show the defendant used 
physical force of a degree sufficient to support a finding that the act 
of sexual intercourse was against the will of the [victim].” (People v. 
Young (1987) 190 Cal.App.3d 248, 257–258 [235 Cal.Rptr. 361] . . . 
.) 

(Ibid. at 1023–1024 [emphasis in original].) 
 
The committee has provided a bracketed definition of “force,” consistent with 
People v. Griffin, supra, that the court may give on request. 
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LESSER INCLUDED OFFENSES 
 
• Assault.Pen. Code, § 240. 

• Assault With Intent to Commit Forcible Sexual Penetration.See Pen. Code, § 
220; In re Jose M. (1994) 21 Cal.App.4th 1470, 1477 [27 Cal.Rptr.2d 55] [in 
context of rape]. 

• Attempted Forcible Sexual Penetration.Pen. Code, §§ 664, 289(a)(1), (2), 
(g). 

• Battery.Pen. Code, § 242. 

• Sexual Battery. Pen. Code, §§ 243.4(a), (e)(1) under the expanded accusatory 
pleading test; People v. Ortega (2015) 240 Cal.App.4th 956, 967–970 [193 
Cal.Rptr.3d 142]. 

 
Nonforcible sex crimes requiring the perpetrator and victim to be within certain 
age limits are not lesser included offenses of forcible sex crimes. (People v. Scott 
(2000) 83 Cal.App.4th 784, 794 [100 Cal.Rptr.2d 70].) 
 

RELATED ISSUES 
 
Consent Obtained by Fraudulent Representation 
A person may also induce someone else to consent to engage in sexual penetration 
by a false or fraudulent representation made with an intent to create fear, and 
which does induce fear and would cause a reasonable person to act contrary to his 
or her free will. (Pen. Code, § 266c [wobbler offense].) While section 266c 
requires coercion and fear to obtain consent, it does not involve physical force or 
violence. (See People v. Cardenas (1994) 21 Cal.App.4th 927, 937–938 [26 
Cal.Rptr.2d 567] [rejecting defendant’s argument that certain acts were consensual 
and without physical force, and were only violations of section 266c].) 
 
Consent Withdrawn 
A forcible rape occurs when, during apparently consensual intercourse, the victim 
expresses an objection and attempts to stop the act and the defendant forcibly 
continues despite the objection. (In re John Z. (2003) 29 Cal.4th 756, 760 [128 
Cal.Rptr.2d 783, 60 P.3d 183].) If there is an issue whether consent to sexual 
penetration was withdrawn, see CALCRIM No. 1000, Rape or Spousal Rape by 
Force, Fear, or Threats, for language that may be adapted for use in this 
instruction. 
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Minor Victim 
When sexual penetration is committed against the will of a person who is incapable of 
consent, such as a baby, and is accomplished by physical force that results in physical 
injury to the victim, the statutory requirements “against the will” and “use of force” are 
fully satisfied. (People v. White (1986) 179 Cal.App.3d 193, 202 [224 Cal.Rptr. 467].) 
 
Multiple Penetrations 
A violation of section 289 is complete when “slight” penetration occurs. A new and 
separate violation is completed each time a new and separate penetration, however slight, 
occurs. (People v. Harrison (1989) 48 Cal.3d 321, 329, 334 [256 Cal.Rtpr. 401, 768 P.2d 
1078] [disapproving People v. Hammon (1987) 191 Cal.App.3d 1084, 1097 [236 
Cal.Rptr. 822]].) 
 

SECONDARY SOURCES 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency, §§ 56, 58, 178. 
 
3 Witkin & Epstein, California Criminal Law (4th ed. 2012) Punishment, § 292.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][d], [2] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 (The 
Rutter Group).  
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Sex Offenses 
 

1047 Sexual Penetration of an Intoxicated Person (Pen. Code, § 
289(e)) 

  

The defendant is charged [in Count __] with sexual penetration of a person 
while that person was intoxicated [in violation of Penal Code section 289(e)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant committed an act of sexual penetration with another 
person; 

 
2. The penetration was accomplished by using (a/an) (foreign object[,]/ 

[or] substance[,]/ [or]instrument[,]/ [or]device[,]/ [or] unknown 
object); 

 
3. The effect of (a/an) (intoxicating/anesthetic/controlled) substance 

prevented the other person from resisting the act; 
 

AND 
 
4. The defendant knew or reasonably should have known that the 

effect of that substance prevented the other person from resisting 
the act. 

 
Sexual penetration means (penetration, however slight, of the genital or anal 
opening of the other person/ [or] causing the other person to penetrate, 
however slightly, the defendant’s or someone else’s genital or anal opening/ 
[or] causing the other person to penetrate, however slightly, his or her own 
genital or anal opening) for the purpose of sexual abuse, arousal, or 
gratification. 
  
A person is prevented from resisting if he or she is so intoxicated that he or she 
cannot give legal consent. In order to give legal consent, a person must be able 
to exercise reasonable judgment. In other words, the person must be able to 
understand and weigh the physical nature of the act, its moral character, and 
probable consequences. Legal consent is consent given freely and voluntarily 
by someone who knows the nature of the act involved. 
 
[__________ <If appropriate, insert controlled substance> (is/are) [a] controlled 
substance[s].] 
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[A foreign object, substance, instrument, or device includes any part of the 
body except a sexual organ.] [An unknown object includes any foreign object, 
substance, instrument, or device, or any part of the body, including a penis, if 
it is not known what object penetrated the opening.] 
 
[Penetration for sexual abuse means penetration for the purpose of causing 
pain, injury, or discomfort.] 
 
<Defense: Reasonable Belief Capable of Consent> 
[The defendant is not guilty of this crime if (he/she) actually and reasonably 
believed that the person was capable of consenting to the act, even if the 
defendant’s belief was wrong. The People have the burden of proving beyond 
a reasonable doubt that the defendant did not actually and reasonably believe 
that the woman was capable of consenting. If the People have not met this 
burden, you must find the defendant not guilty.] 
  
New January 2006; Revised March 2020 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
A space is provided to identify controlled substances if the parties agree that there 
is no issue of fact. 
 
Defenses—Instructional Duty 
The court has a sua sponte duty to instruct on the defense of reasonable belief the 
person was capable of consent if there is sufficient evidence to support the 
defense. (See People v. Giardino (2000) 82 Cal.App.4th 454, 472 [98 Cal.Rptr.2d 
315].) 
 
Related Instructions 
CALCRIM No. 1046, Sexual Penetration in Concert, may be given in conjunction 
with this instruction if appropriate. 
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AUTHORITY 
 
• Elements.Pen. Code, § 289(e). 

• Specific Intent Crime.People v. McCoy (2013) 215 Cal.App.4th 1510, 1538 [156 
Cal.Rptr.3d 382]. 

• Controlled Substances Defined.Health & Safety Code, §§ 11054–11058; see 
People v. Avila (2000) 80 Cal.App.4th 791, 798, fn. 7 [95 Cal.Rptr.2d 651]. 

• Foreign Object, Substance, Instrument, or Device Defined.Pen. Code, § 289(k)(2); 
People v. Wilcox (1986) 177 Cal.App.3d 715, 717 [223 Cal.Rptr. 170] [a finger is a 
“foreign object”]. 

• Sexual Penetration Defined.Pen. Code, § 289(k)(1); see People v. Quintana (2001) 
89 Cal.App.4th 1362, 1371 [108 Cal.Rptr.2d 235] [penetration of genital opening 
refers to penetration of labia majora, not the vagina]. 

• Unknown Object Defined.Pen. Code, § 289(k)(3). 

• Anesthetic Effect Defined.See People v. Avila (2000) 80 Cal.App.4th 791, 
798–799 [95 Cal.Rptr.2d 651] [in context of sodomy]. 

• Prevented From Resisting Defined.See People v. Giardino (2000) 82 
Cal.App.4th 454, 465–467 [98 Cal.Rptr.2d 315] [in context of rape]. 

• Sexual Abuse Defined.People v. White (1986) 179 Cal.App.3d 193, 205–206 [224 
Cal.Rptr. 467]. 

 
LESSER INCLUDED OFFENSES 

 
• Assault.Pen. Code, § 240. 

• Attempted Sexual Penetration.Pen. Code, §§ 664, 289(a)(1) & (2), (g). 

• Attempted Sexual Penetration of Intoxicated Person.Pen. Code, §§ 663, 
289(e). 

• Battery.Pen. Code, § 242. 
 

RELATED ISSUES 
 

See the Related Issues section under CALCRIM No. 1045, Sexual Penetration by 
Force, Fear, or Threats. 
 

SECONDARY SOURCES 
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2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency, §§ 56, 59-61, 178.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][d], [5] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 (The 
Rutter Group).  
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Sex Offenses 
 

1048 Sexual Penetration of an Unconscious Person (Pen. Code, § 
289(d)) 

  

The defendant is charged [in Count __] with sexual penetration of a person 
who was unconscious of the nature of the act [in violation of Penal Code 
section 289(d)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant committed an act of sexual penetration with another 
person; 

 
2. The penetration was accomplished by using (a/an) (foreign object[,]/ 

[or] substance[,]/ [or] instrument[,]/ [or] device[,]/ [or] unknown 
object); 

 
3. The other person was unable to resist because (he/she) was 

unconscious of the nature of the act; 
 

AND 
 

4. The defendant knew that the other person was unable to resist 
because (he/she) was unconscious of the nature of the act.  

 
Sexual penetration means (penetration, however slight, of the genital or anal 
opening of the other person/ [or] causing the other person to penetrate, 
however slightly, the defendant’s or someone else’s genital or anal opening/ 
[or] causing the other person to penetrate, however slightly, his or her own 
genital or anal opening) for the purpose of sexual abuse, arousal, or 
gratification. 
  
A person is unconscious of the nature of the act if he or she is (unconscious or 
asleep/ [or] not aware that the act is occurring/ [or] not aware of the essential 
characteristics of the act because the perpetrator tricked, lied to, or concealed 
information from the person/ [or] not aware of the essential characteristics of 
the act because the perpetrator fraudulently represented that the sexual 
penetration served a professional purpose when it served no professional 
purpose). 
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[A foreign object, substance, instrument, or device includes any part of the 
body except a sexual organ.] [An unknown object includes any foreign object, 
substance, instrument, or device, or any part of the body, including a penis, if 
it is not known what object penetrated the opening.] 
 
[Penetration for sexual abuse means penetration for the purpose of causing 
pain, injury, or discomfort.] 
  
New January 2006; Revised March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
Related Instructions 
CALCRIM No. 1046, Sexual Penetration in Concert, may be given in conjunction 
with this instruction if appropriate. 
 

AUTHORITY 
 
• Elements.Pen. Code, § 289(d). 

• Specific Intent Crime.People v. McCoy (2013) 215 Cal.App.4th 1510, 1538 [156 
Cal.Rptr.3d 382]. 

• Foreign Object, Substance, Instrument, or Device Defined.Pen. Code, § 289(k)(2); 
see People v. Wilcox (1986) 177 Cal.App.3d 715, 717 [223 Cal.Rptr. 170] [a finger is 
a “foreign object”]. 

• Sexual Penetration Defined.Pen. Code, § 289(k)(1); see People v. Quintana 
(2001) 89 Cal.App.4th 1362, 1371 [108 Cal.Rptr.2d 235] [penetration of 
genital opening refers to penetration of labia majora, not the vagina]. 

• Unknown Object Defined.Pen. Code, § 289(k)(3). 

• Sexual Abuse Defined.People v. White (1986) 179 Cal.App.3d 193, 205–206 [224 
Cal.Rptr. 467]. 

• Unconscious of Nature of Act.People v. Howard (1981) 117 Cal.App.3d 53, 
55 [172 Cal.Rptr. 539] [total unconsciousness is not required; in context of 
sodomy and oral copulation]; see Boro v. Superior Court (1985) 163 
Cal.App.3d 1224, 1229–1231 [210 Cal.Rptr. 122] [rape victim not unconscious 
of nature of act; fraud in the inducement]. 
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COMMENTARY 
 

The statutory language describing unconsciousness includes “was not aware, 
knowing, perceiving, or cognizant that the act occurred.” (See Pen. Code, § 
289(d)(2).) The committee did not discern any difference among the statutory 
terms and therefore used “aware” in the instruction. If there is an issue over a 
particular term, that term should be inserted in the instruction. 
 

LESSER INCLUDED OFFENSES 
 
• Assault.Pen. Code, § 240. 

• Attempted Sexual Penetration of Unconscious Person.Pen. Code, §§ 664, 
289(d). 

• Battery.Pen. Code, § 242. 
 

RELATED ISSUES 
 
See the Related Issues section under CALCRIM No. 1045, Sexual Penetration by 
Force, Fear, or Threats. 
 

SECONDARY SOURCES 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency, §§ 56, 59-61, 178.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][d], [5]  (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 (The 
Rutter Group).  
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Sex Offenses 
 

1049 Sexual Penetration of a Disabled Person (Pen. Code, § 289(b)) 
  

The defendant is charged [in Count __] with sexual penetration of a mentally 
or physically disabled person [in violation of Penal Code section 289(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant committed an act of sexual penetration with another 
person; 

 
2. The penetration was accomplished by using (a/an) (foreign object[,]/ 

[or] substance[,]/ [or] instrument[,]/ [or] device[,]/ [or] unknown 
object); 

 
3. The other person had a (mental disorder/developmental or physical 

disability) that prevented (him/her) from legally consenting; 
 

AND 
 
4. The defendant knew or reasonably should have known that the 

other person had a (mental disorder/developmental or physical 
disability) that prevented (him/her) from legally consenting. 

 
Sexual penetration means (penetration, however slight, of the genital or anal 
opening of the other person/ [or] causing the other person to penetrate, 
however slightly, the defendant’s or someone else’s genital or anal opening/ 
[or] causing the other person to penetrate, however slightly, his or her own 
genital or anal opening) for the purpose of sexual abuse, arousal, or 
gratification. 
  
A person is prevented from legally consenting if he or she is unable to 
understand the act, its nature, and probable consequences. 
 
[A foreign object, substance, instrument, or device includes any part of the 
body except a sexual organ.] [An unknown object includes any foreign object, 
substance, instrument, or device, or any part of the body, including a penis, if 
it is not known what object was used to accomplish the penetration.] 
 
[Penetration for sexual abuse means penetration for the purpose of causing 
pain, injury, or discomfort.] 
  
New January 2006; Revised March 2020 
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BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
Related Instructions 
CALCRIM No. 1046, Sexual Penetration in Concert, may be given in conjunction 
with this instruction if appropriate. 
 

AUTHORITY 
 
• Elements.Pen. Code, § 289(b). 

• Specific Intent Crime.People v. McCoy (2013) 215 Cal.App.4th 1510, 1538 [156 
Cal.Rptr.3d 382]. 

• Consent Defined.Pen. Code, § 261.6; see People v. Boggs (1930) 107 Cal.App. 
492, 495–496 [290 P. 618]. 

• Foreign Object, Substance, Instrument, or Device Defined.Pen. Code, § 289(k)(2); 
see People v. Wilcox (1986) 177 Cal.App.3d 715, 717 [223 Cal.Rptr. 170] [a finger is 
a “foreign object”]. 

• Sexual Penetration Defined.Pen. Code, § 289(k)(1); see People v. Quintana 
(2001) 89 Cal.App.4th 1362, 1371 [108 Cal.Rptr.2d 235] [penetration of 
genital opening refers to penetration of labia majora, not the vagina]. 

• Unknown Object Defined.Pen. Code, § 289(k)(3). 

• Sexual Abuse Defined.People v. White (1986) 179 Cal.App.3d 193, 205–206 [224 
Cal.Rptr. 467]. 

 
LESSER INCLUDED OFFENSES 

 
• Assault.Pen. Code, § 240. 

• Attempted Sexual Penetration of Disabled Person.Pen. Code, §§ 664, 
289(b). 

• Battery.Pen. Code, § 242. 
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RELATED ISSUES 
 
See the Related Issues section under CALCRIM No. 1045, Sexual Penetration by 
Force, Fear, or Threats, and CALCRIM No. 1004, Rape of a Disabled Woman. 
 

SECONDARY SOURCES 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency, §§ 56, 59-61, 178.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][d], [5] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 (The 
Rutter Group).  
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Sex Offenses 
 

1050 Sexual Penetration of a Disabled Person in a Mental Hospital 
(Pen. Code, § 289(c)) 

   

The defendant is charged [in Count __] with sexual penetration of a mentally 
or physically disabled person in a mental hospital [in violation of Penal Code 
section 289(c)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant committed an act of sexual penetration with another 
person; 

 
2. The penetration was accomplished by using (a/an) (foreign object[,]/ 

[or] substance[,]/ [or] instrument[,]/ [or] device[,]/ [or] unknown 
object); 

 
3. The other person had a (mental disorder/developmental or physical 

disability) that prevented (him/her) from legally consenting; 
 

4. The defendant knew or reasonably should have known that the 
other person had a (mental disorder/developmental or physical 
disability) that prevented (him/her) from legally consenting; 

 
AND 
 
5. At the time of the act, both people were confined in a state hospital 

or other mental health facility. 
 
Sexual penetration means (penetration, however slight, of the genital or anal 
opening of the other person/ [or] causing the other person to penetrate, 
however slightly, the defendant’s or someone else’s genital or anal opening/ 
[or] causing the other person to penetrate, however slightly, his or her own 
genital or anal opening) for the purpose of sexual abuse, arousal, or 
gratification. 
  
A person is prevented from legally consenting if he or she is unable to 
understand the act, its nature, and probable consequences. 
 
[A foreign object, substance, instrument, or device includes any part of the 
body except a sexual organ.] [An unknown object includes any foreign object, 
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substance, instrument, or device, or any part of the body, including a penis, if 
it is not known what object was used to accomplish the penetration.] 
 
[Penetration for sexual abuse means penetration for the purpose of causing 
pain, injury, or discomfort.] 
 
[__________ <If appropriate, insert name of facility> is a (state hospital/mental 
health facility).] [A state hospital or other mental health facility includes a state 
hospital for the care and treatment of the mentally disordered or any other 
public or private facility approved by a county mental health director for the 
care and treatment of the mentally disordered.] 
   
New January 2006; Revised March 2020 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
A space is provided to identify a facility as a state hospital or other mental health 
facility if the parties agree that there is no issue of fact. Alternatively, if there is a 
factual dispute about whether an institution is a state hospital or other mental 
health facility, give the final bracketed sentence. (See Pen. Code, § 289(c).) 
 
Related Instructions 
CALCRIM No. 1046, Sexual Penetration in Concert, may be given in conjunction 
with this instruction if appropriate. 
 

AUTHORITY 
 
• Elements.Pen. Code, § 289(c). 

• Specific Intent Crime.People v. McCoy (2013) 215 Cal.App.4th 1510, 1538 [156 
Cal.Rptr.3d 382]. 

• Consent Defined.Pen. Code, § 261.6; see People v. Boggs (1930) 107 Cal.App. 
492, 495–496 [290 P. 618]. 

• Foreign Object, Substance, Instrument, or Device Defined.Pen. Code, § 289(k)(2); 
see People v. Wilcox (1986) 177 Cal.App.3d 715, 717 [223 Cal.Rptr. 170] [a finger is 
a “foreign object”]. 
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• Sexual Penetration Defined.Pen. Code, § 289(k)(1); see People v. Quintana 
(2001) 89 Cal.App.4th 1362, 1371 [108 Cal.Rptr.2d 235] [penetration of 
genital opening refers to penetration of labia majora, not the vagina]. 

• State Hospital or Mental Health Facility Defined.Pen. Code, § 289(c); see 
Welf. & Inst. Code, § 7100 [county psychiatric facilities], § 7200 [state 
hospitals for mentally disordered], § 7500 [state hospitals for developmentally 
disabled]. 

• Unknown Object Defined.Pen. Code, § 289(k)(3). 

• Sexual Abuse Defined.People v. White (1986) 179 Cal.App.3d 193, 205–206 [224 
Cal.Rptr. 467]. 

 
LESSER INCLUDED OFFENSES 

 
• Assault.Pen. Code, § 240. 

• Attempted Sexual Penetration of Disabled Person.Pen. Code, §§ 664, 289(c). 

• Battery.Pen. Code, § 242. 
 

RELATED ISSUES 
 
See the Related Issues section under CALCRIM No. 1045, Sexual Penetration by 
Force, Fear, or Threats, and CALCRIM No. 1004, Rape of a Disabled Woman. 
 

SECONDARY SOURCES 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency, §§ 56, 59-61, 178.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][d], [5] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 
(The Rutter Group).  
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Sex Offenses 
 

1051 Sexual Penetration by Fraud (Pen. Code, § 289(f)) 
  

The defendant is charged [in Count __] with sexual penetration by fraud [in 
violation of Penal Code section 289(f)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant committed an act of sexual penetration with another 
person; 

 
2. At the time of the act, the defendant and the other person were not 

married to each other; 
 

3. The penetration was accomplished by using (a/an) (foreign object[,]/ 
[or] substance[,]/ [or] instrument[,]/ [or] device[,]/ [or] unknown 
object); 

 
4. The other person submitted to the act because (he/she) believed the 

person (committing the act/causing the act to be committed) was 
someone (he/she) knew, other than the defendant; 

 
AND 

 
5. The defendant tricked, lied, [used an artifice or pretense,] or 

concealed information, intending to make the other person believe 
that (he/she) was someone (he/she) knew, while intending to hide 
(his/her) own identity. 

 
Sexual penetration means (penetration, however slight, of the genital or anal 
opening of the other person/ [or] causing the other person to penetrate, 
however slightly, the defendant’s or someone else’s genital or anal opening/ 
[or] causing the other person to penetrate, however slightly, his or her own 
genital or anal opening) for the purpose of sexual abuse, arousal, or 
gratification. 
  
[A foreign object, substance, instrument, or device includes any part of the 
body except a sexual organ.] [An unknown object includes any foreign object, 
substance, instrument, or device, or any part of the body, including a penis, if 
it is not known what object was used to accomplish the penetration.] 
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[Penetration for sexual abuse means penetration for the purpose of causing 
pain, injury, or discomfort.] 
  
New January 2006; Revised February 2015, March 2020 

 
BENCH NOTES 

  
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
Penal Code section 289(f) was amended effective September 9, 2013, in response 
to People v. Morales (2013) 212 Cal.App.4th 583 [150 Cal.Rptr.3d 920]. 
 
Related Instructions 
CALCRIM No. 1046, Sexual Penetration in Concert, may be given in conjunction 
with this instruction if appropriate. 
 

AUTHORITY 
 
• Elements.Pen. Code, § 289(f). 

• Specific Intent Crime.People v. McCoy (2013) 215 Cal.App.4th 1510, 1538 [156 
Cal.Rptr.3d 382]. 

• Foreign Object, Substance, Instrument, or Device Defined.Pen. Code, § 289(k)(2); 
see People v. Wilcox (1986) 177 Cal.App.3d 715, 717 [223 Cal.Rptr. 170] [a finger is 
a “foreign object”]. 

• Sexual Penetration Defined.Pen. Code, § 289(k)(1); see People v. Quintana 
(2001) 89 Cal.App.4th 1362, 1371 [108 Cal.Rptr.2d 235] [penetration of 
genital opening refers to penetration of labia majora, not the vagina]. 

• Unknown Object Defined.Pen. Code, § 289(k)(3). 

• Sexual Abuse Defined.People v. White (1986) 179 Cal.App.3d 193, 205–206 [224 
Cal.Rptr. 467]. 

 
LESSER INCLUDED OFFENSES 

 
• Assault.Pen. Code, § 240. 

• Attempted Sexual Penetration by Fraud.Pen. Code, §§ 664, 289(f). 

• Battery.Pen. Code, § 242. 
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RELATED ISSUES 
 
See the Related Issues section under CALCRIM No. 1045, Sexual Penetration by 
Force, Fear, or Threats.  
 

SECONDARY SOURCES 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency, § 58. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][d], [6] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and  Procedure §§ 12:16, 12:17 
(The Rutter Group).  
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Sex Offenses 
 

1151 Pandering (Pen. Code, § 266i) 
__________________________________________________________________ 

The defendant is charged [in Count _______] with pandering [in violation of 
Penal Code section 266i].  
 
To prove that the defendant is guilty of pandering, the People must prove 
that: 
 
 <Alternative 1A—persuaded/procured> 

[1. The defendant successfully (persuaded/procured) 
__________________ <insert name> to become a prostitute(;/.)] 

 
< Alternative 1B—promises/threats/violence used to cause person to 
become prostitute> 
[1. The defendant used (promises[,]/ threats[,]/ violence[,]/ [or] any 

device or scheme) to (cause/persuade/encourage/induce) 
__________________ <insert name> to become a prostitute[, 
although the defendant’s efforts need not have been successful](;/.)] 

 
<Alternative 1C—arranged/procured a position> 
[1. The defendant (arranged/procured a position) for 

__________________ <insert name> to be a prostitute in either a 
house of prostitution or any other place where prostitution is 
encouraged or allowed(;/.)] 

 
<Alternative 1D—promises/threats/violence used to cause person to 

remain> 
[1. The defendant used (promises[,]/ threats[,]/ violence[,]/ [or] any 

device or scheme) to (cause/persuade/encourage/induce) 
__________________ <insert name> to remain as a prostitute in a 
house of prostitution or any other place where prostitution is 
encouraged or allowed(;/.)] 

 
<Alternative 1E—used fraud> 
[1. The defendant used fraud, trickery, or duress [or abused a position 

of confidence or authority] to (persuade/procure) 
__________________ <insert name> to (be a prostitute/enter any 
place where prostitution is encouraged or allowed/enter or leave 
California for the purpose of prostitution)(;/.)] 

 
<Alternative 1F—received money> 
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[1. The defendant (received/gave/agreed to receive/agreed to give) 
money or something of value in exchange for 
(persuading/attempting to persuade/procuring/attempting to 
procure) __________________ <insert name> to (be a 
prostitute/enter or leave California for the purpose of 
prostitution)(;/.)] 

 
 AND 
 
2. The defendant intended to influence __________________ <insert 

name> to be a prostitute(;/.) 
 
<Give element 3 when defendant charged with pandering a minor.> 
[AND 
 
3. __________ <insert name> was (over the age of 16 years old or 

older/under the age of 16) at the time the defendant acted.] 
 

[It does not matter whether  __________________ <insert name> was (a 
prostitute already/ [or] an undercover police officer).] 
 
A prostitute is a person who engages in sexual intercourse or any lewd act 
with another person in exchange for money [or other compensation]. 
[Pandering requires that an intended act of prostitution be with someone 
other than the defendant.] A lewd act means physical contact of the genitals, 
buttocks, or female breast of either the prostitute or customer with some part 
of the other person’s body for the purpose of sexual arousal or gratification.   
 
[Duress means a direct or implied threat of force, violence, danger, hardship, or 
retribution that would cause a reasonable person to do [or submit to] something 
that he or she would not do [or submit to] otherwise. When deciding whether the act 
was accomplished by duress, consider all the circumstances, including the person’s 
age and (her/his) relationship to the defendant.] 
 
[Under the law, a person becomes one year older as soon as the first minute of his or 
her birthday has begun.] 
 
__________________________________________________________________ 
New January 2006; Revised April 2011, February 2012, August 2012, February 
2015, March 2020 
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BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
In element 1, give the appropriate alternative A-F depending on the evidence in 
the case. (See People v. Montgomery (1941) 47 Cal.App.2d 1, 12, 24, 27–28 [117 
P.2d 437] [statutory alternatives are not mutually exclusive], disapproved on other 
grounds in People v. Dillon (19830 34 Cal.3d 441, 454 fn. 2 [194 Cal.Rptr. 390, 
668 P.2d 697] and Murgia v. Municipal Court (1975) 15 Cal.3d 286, 301 fn. 11 
[124 Cal.Rtpr. 204, 540 P.2d 44].) 
 
 
The committee included “persuade” and “arrange” as options in element one 
because the statutory language, “procure,” may be difficult for jurors to 
understand. 
 
Give bracketed element 3 if it is alleged that the person procured, or otherwise 
caused to act, by the defendant was a minor “over” or “under” the age of 16 years. 
(Pen. Code, § 266i(b).) 
 
Give the bracketed paragraph defining duress on request if there is sufficient evidence 
that duress was used to procure a person for prostitution. (Pen. Code, § 266i(a)(5); see 
People v. Leal (2004) 33 Cal.4th 999, 1004–1010 [16 Cal.Rptr.3d 869, 94 P.3d 1071] 
[definition of “duress”].) 
 
Give the bracketed paragraph about calculating age if requested. (Fam. Code, § 6500; In 
re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 391].) 
 
There is a split of authority on whether pandering requires that services be procured for a 
person other than the defendant. (People v. Dixon (2011) 191 Cal.App.4th 1154, 1159-
1160 [119 Cal.Rptr.3d 901] [third person required]; People v. Jacobo (2019) 37 
Cal.App.5th 32, 47 [249 Cal.Rptr.3d 236] [no third person required].) If the court 
concludes that Penal Code section 266i(a)(2) requires a third person, give the bracketed 
sentence that begins with “Pandering requires.” 
 
Defenses—Instructional Duty 
If necessary for the jury’s understanding of the case, the court must instruct sua sponte 
on a defense theory in evidence, for example, that nude modeling does not constitute an 
act of prostitution and that an act of procuring a person solely for the purpose of nude 
modeling does not violate either the pimping or pandering statute. (People v. Hill (1980) 
103 Cal.App.3d 525, 536–537 [163 Cal.Rptr. 99].) 
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AUTHORITY 

 
• Elements.Pen. Code, § 266i. 

• Prostitution Defined. Pen. Code, § 647(b); People v. Hill (1980) 103 Cal.App.3d 
525, 534–535 [163 Cal.Rptr. 99]; People v. Romo (1962) 200 Cal.App.2d 83, 90–91 
[19 Cal.Rptr. 179]; Wooten v. Superior Court (2001) 93 Cal.App.4th 422, 431–433] 
[lewd act requires touching between prostitute and customer]. 

• Procurement Defined. People v. Montgomery (1941) 47 Cal.App.2d 1, 12 [117 P.2d 
437], disapproved on other grounds in People v. Dillon (1983) 34 Cal.3d 441, 454 fn. 
2 [194 Cal.Rptr. 390, 668 P.2d 697] and Murgia v. Municipal Court (1975) 15 Cal.3d 
286, 301 fn. 11 [124 Cal.Rtpr. 204, 540 P.2d 44]. 

• Proof of Actual Prostitution Not Required.People v. Osuna (1967) 251 Cal.App.2d 
528, 531–532 [59 Cal.Rptr. 559]. 

• Duress Defined. People v. Leal (2004) 33 Cal.4th 999, 1004–1010 [16 Cal.Rptr.3d 
869, 94 P.3d 1071]; People v. Pitmon (1985) 170 Cal.App.3d 38, 50 [216 Cal.Rptr. 
221]; People v. Cochran (2002) 103 Cal.App.4th 8, 13–14 [126 Cal.Rptr.2d 416]. 

• Good Faith Belief That Minor Is 18 No Defense to Pimping and 
Pandering.People v. Branch (2010) 184 Cal.App.4th 516, 521-522 [109 
Cal.Rptr.3d 412]. 

• Specific Intent Crime. People v. Zambia (2011) 51 Cal.4th 965, 980 [127 
Cal.Rptr.3d 662, 254 P.3d 965]. 

• Victim May [Appear to] Be a Prostitute Already.People v. Zambia (2011) 51 
Cal.4th 965, 981 [127 Cal.Rptr.3d 662, 254 P.3d 965].  

• Pandering Requires Services Procured for Person Other Than 
Defendant.People v. Dixon (2011) 191 Cal.App.4th 1154, 1159-1160 [119 
Cal.Rptr.3d 901]. 

• Encouraging Person to Become Prostitute Need Not Be Successful. People v. 
Zambia (2011) 51 Cal.4th 965, 980 [127 Cal.Rptr.3d 662, 254 P.3d 965]. 

 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Pandering. Pen. Code, §§ 664, 266i; People v. Charles (1963) 

218 Cal.App.2d 812, 819 [32 Cal.Rptr. 653]; People v. Benenato (1946) 77 
Cal.App.2d 350, 366–367 [175 P.2d 296], disapproved on other grounds in In 
re Wright (1967) 65 Cal.2d 650, 654–655, fn. 3 [56 Cal.Rptr. 110, 422 P.2d 
998]. 
 

There is no crime of aiding and abetting prostitution. (People v. Gibson (2001) 90 
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Cal.App.4th 371, 385 [108 Cal.Rptr.2d 809].) 
 

RELATED ISSUES 
 
See Related Issues section to CALCRIM No. 1150, Pimping. 
 

SECONDARY SOURCES 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency, § 85. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 144, 
Crimes Against Order, § 144.11[3] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and  Procedure §§ 12:16, 12:17 
(The Rutter Group).  
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Sex Offenses 
 

1192 Testimony on Rape Trauma Syndrome 
___________________________________________________________________ 

You have heard testimony from __________ <insert name of expert> 
regarding rape trauma syndrome. 
 
__________’s <insert name of expert> testimony about rape trauma syndrome 
is not evidence that the defendant committed any of the crimes charged 
against (him/her) [or any conduct or crime[s] with which (he/she) was not 
charged]. 
 
You may consider this evidence only in deciding whether or not __________’s 
<insert name of alleged rape victim> conduct was not inconsistent with the 
conduct of someone who has been raped, and in evaluating the believability of 
her testimony. 
___________________________________________________________________ 
New January 2006; Revised March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction if an expert testifies on 
rape trauma syndrome. (See People v. Housley (1992) 6 Cal.App.4th 947, 958–
959 [8 Cal.Rptr.2d 431] [sua sponte duty in context of child sexual abuse 
accommodation syndrome (CSAAS)]; CJER Mandatory Criminal Jury 
Instructions Handbook (CJER 10th ed. 200119) Sua Sponte Instructions, § 2.1632; 
but see People v. Sanchez (1989) 208 Cal.App.3d 721, 736 [256 Cal.Rptr. 446] 
[instruction on CSAAS only required on request].) 
 
Related Instructions 
If this instruction is given, also give CALCRIM No. 303, Limited Purpose 
Evidence in General, and CALCRIM No. 332, Expert Witness Testimony. 
 

AUTHORITY 
 
• Rebut Inference That Victim’s Conduct Inconsistent With Claim of 

Rape.People v. Bledsoe (1984) 36 Cal.3d 236, 247–248 [203 Cal.Rptr. 450, 
681 P.2d 291]. 

• Syndrome Evidence Not Admissible to Prove Rape Occurred.People v. 
Bledsoe (1984) 36 Cal.3d 236, 251 [203 Cal.Rptr. 450, 681 P.2d 291]. 
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COMMENTARY 

 
It is unnecessary and potentially misleading to instruct that the expert testimony 
assumes that a rape has in fact occurred. (See People v. Gilbert (1992) 5 
Cal.App.4th 1372, 1387 [7 Cal.Rptr.2d 660] [in context of child molestation].) 
 

SECONDARY SOURCES 
 
1 Witkin, California Evidence (5th ed. 2012) Opinion Evidence, § 53. 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 71, 
Scientific and Expert Evidence, § 71.04[1][d][v][B] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.23[3][d] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure § 12:7 (The 
Rutter Group).  
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Sex Offenses 
 

1193 Testimony on Child Sexual Abuse Accommodation Syndrome 
__________________________________________________________________ 

You have heard testimony from __________ <insert name of expert> 
regarding child sexual abuse accommodation syndrome. 
 
__________’s <insert name of expert> testimony about child sexual abuse 
accommodation syndrome is not evidence that the defendant committed any 
of the crimes charged against (him/her) [or any conduct or crime[s] with 
which (he/she) was not charged]. 
 
You may consider this evidence only in deciding whether or not __________’s 
<insert name of alleged victim of abuse> conduct was not inconsistent with the 
conduct of someone who has been molested, and in evaluating the 
believability of (his/her) testimony. 
__________________________________________________________________ 
New January 2006; Revised August 2016, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
Several courts of review have concluded there is no sua sponte duty to give this 
instruction when an expert testifies on child sexual abuse accommodation 
syndrome. (People v. Mateo (2016) 243 Cal.App.4th 1063, 1073-1074 [197 
Cal.Rptr.3d 248]; People v. Sanchez (1989) 208 Cal.App.3d 721, 736 [256 
Cal.Rptr. 446] and People v. Stark (1989) 213 Cal.App.3d 107, 116 [261 Cal.Rptr. 
479] [instruction required only on request].) See also People v. Humphrey (1996) 
13 Cal.4th 1073, 1088, fn. 5, 1090-1091, 1100 [56 Cal.Rptr.2d 142, 921 P.2d 1], 
which concludes that a limiting instruction on battered woman syndrome is 
required only on request. But see People v. Housley (1992) 6 Cal.App.4th 947, 
958–959 [9 Cal.Rtpr.2d 431], which did find a sua sponte duty to give this 
instruction.   
 
Related Instructions 
If this instruction is given, also give CALCRIM No. 303, Limited Purpose 
Evidence in General, and CALCRIM No. 332, Expert Witness. 
 

AUTHORITY 
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• Eliminate Juror Misconceptions or Rebut Attack on Victim’s 
Credibility.People v. Bowker (1988) 203 Cal.App.3d 385, 393–394 [249 
Cal.Rptr. 886]. 

 
 

COMMENTARY 
 

The jurors must understand that the research on child sexual abuse 
accommodation syndrome assumes a molestation occurred and seeks to describe 
and explain children’s common reactions to the experience. (People v. Bowker 
(1988) 203 Cal.App.3d 385, 394 [249 Cal.Rptr. 886].) However, it is unnecessary 
and potentially misleading to instruct that the expert testimony assumes that a 
molestation has in fact occurred. (See People v. Gilbert (1992) 5 Cal.App.4th 
1372, 1387 [7 Cal.Rptr.2d 660].) 
 
The prosecution must identify the myth or misconception the evidence is designed 
to rebut (People v. Bowker, supra, 203 Cal.App.3d at p. 394; People v. Sanchez 
(1989) 208 Cal.App.3d 721, 735 [256 Cal.Rptr. 446]; People v. Harlan (1990) 222 
Cal.App.3d 439, 449–450 [271 Cal.Rptr. 653]), or the victim’s credibility must 
have been placed in issue (People v. Patino (1994) 26 Cal.App.4th 1737, 1744–
1745 [32 Cal.Rptr.2d 345]). 
 

RELATED ISSUES 
 

Expert Testimony Regarding Parent’s Behavior 
An expert may also testify regarding reasons why a parent may delay reporting 
molestation of his or her child. (People v. McAlpin (1991) 53 Cal.3d 1289, 1300–
1301 [283 Cal.Rptr. 382, 812 P.2d 563].) 
 

SECONDARY SOURCES 
 
1 Witkin, California Evidence (5th ed. 2012) Opinion Evidence, §§ 54–56. 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 71, 
Scientific and Expert Evidence, § 71.04[1][d][v][B] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.23[3][d] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure § 12:7 (The 
Rutter Group).  
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Kidnapping 
 
1200 Kidnapping: For Child Molestation (Pen. Code, §§ 207(b), 288(a)) 
             

The defendant is charged [in Count __] with kidnapping for the purpose of 
child molestation [in violation of Penal Code section 207(b)].   
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant (persuaded/hired/enticed/decoyed/ [or] seduced by 
false promises or misrepresentations) a child younger than 14 years 
old to go somewhere; 

 
2. When the defendant did so, (he/she) intended to commit a lewd or 

lascivious act on the child; 
 

AND 
 
3. As a result of the defendant’s conduct, the child then moved or was 

moved a substantial distance. 
 
As used here, substantial distance means more than a slight or trivial distance. 
The movement must have increased the risk of [physical or psychological] 
harm to the person beyond that necessarily present in the molestation. In 
deciding whether the movement was sufficient, consider all the circumstances 
relating to the movement. 
 
As used here, a lewd or lascivious act is any touching of a child with the intent 
of arousing, appealing to, or gratifying the lust, passions, or sexual desires of 
either the perpetrator or the child. Contact with the child’s bare skin or 
private parts is not required. Any part of the child’s body or the clothes the 
child is wearing may be touched. [A lewd or lascivious act includes causing a 
child to touch his or her own body, the perpetrator’s body, or someone else’s 
body at the instigation of a perpetrator who has the required intent.] 
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.] 
             
New January 2006; Revised February 2012, February 2013, August 2013, March 
2020 
 

102

120



Copyright Judicial Council of California 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
Give this instruction when the defendant is charged under Penal Code section 
207(b) with kidnapping a child without the use of force for the purpose of 
committing a lewd or lascivious act. Give CALCRIM No. 1201, Kidnapping: 
Child or Person Incapable of Consent, when the defendant is charged under Penal 
Code section 207(a) with using force to kidnap an unresisting infant or child, or 
person with a mental impairment, who was incapable of consenting to the 
movement. 
 
Give the final bracketed paragraph about calculating age if requested. (Fam. Code, 
§ 6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
Related Instructions 
Kidnapping with intent to commit a rape or other specified sex crimes is a separate 
offense under Penal Code section 209(b). (People v. Rayford (1994) 9 Cal.4th 1, 
8–11 [36 Cal.Rptr.2d 317, 884 P.2d 1369].) See CALCRIM No. 1203, 
Kidnapping: For Robbery, Rape, or Other Sex Offenses. 
 
A defendant may be prosecuted for both the crimes of child abduction and 
kidnapping. Child abduction or stealing is a crime against the parents, while 
kidnapping is a crime against the child. (People v. Campos (1982) 131 Cal.App.3d 
894, 899 [182 Cal.Rptr. 698].) See CALCRIM No. 1250, Child Abduction: No 
Right to Custody. 
 
For instructions based on violations of Penal Code section 288, see CALCRIM 
No. 1110, Lewd or Lascivious Acts: Child Under 14, and the following 
instructions in that series. 
 

AUTHORITY 
 
• Elements.Pen. Code, §§ 207(b), 288(a). 

• Increased Prison Term If Victim Under 14 Years of Age.Pen. Code, § 
208(b). 

• Asportation Requirement.See People v. Robertson (2012) 208 Cal. App. 4th 
965, 982 [146 Cal.Rptr.3d 66]; People v. Vines (2011) 51 Cal.4th 830, 870 & 
fn. 20 [124 Cal.Rptr.3d 830, 251 P.3d 943]; People v. Martinez (1999) 20 
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Cal.4th 225, 232 & fn. 4 [83 Cal.Rptr.2d 533, 973 P.2d 512]; People v. 
Rayford (1994) 9 Cal.4th 1, 11–14, 20 [36 Cal.Rptr.2d 317, 884 P.2d 1369]; 
People v. Daniels (1969) 71 Cal.2d 1119, 1139 [80 Cal.Rptr. 897, 459 P.2d 
225]. 

• Lewd or Lascivious Acts Defined.People v. Martinez (1995) 11 Cal.4th 434, 
452 [45 Cal.Rptr.2d 905, 903 P.2d 1037] [disapproving People v. Wallace 
(1992) 11 Cal.App.4th 568, 574–580 [14 Cal.Rptr.2d 67] and its progeny]; 
People v. Levesque (1995) 35 Cal.App.4th 530, 538–542 [41 Cal.Rptr.2d 439]; 
People v. Marquez (1994) 28 Cal.App.4th 1315, 1321–1326 [33 Cal.Rptr.2d 
821]. 

• Movement of Victim Need Not Substantially Increase Risk of Harm to Victim. 
People v. Robertson (2012) 208 Cal.App.4th 965, 982 [146 Cal.Rptr.3d 66]; 
People v. Vines (2011) 51 Cal.4th 830, 870 & fn. 20 [124 Cal.Rptr.3d 830, 251 
P.3d 943]; People v. Martinez (1999) 20 Cal.4th 225, 232 & fn. 4 [83 
Cal.Rptr.2d 533, 973 P.2d 512]. 

 
LESSER INCLUDED OFFENSES 

 
• Kidnapping.Pen. Code, § 207. 

• Attempted Kidnapping.Pen. Code, §§ 664, 207; People v. Fields (1976) 56 
Cal.App.3d 954, 955–956 [129 Cal.Rptr. 24]. 

Attempted kidnapping is not a lesser included offense of simple kidnapping under 
subdivision (a) of section 207. (People v. Fontenot (2019) 8 Cal.5th 57, 65-71 
[251 Cal.Rptr.3d 341, 447 P.3d 252].) 
 
False imprisonment is a lesser included offense if there is an unlawful restraint of 
the child. (See Pen. Code, §§ 236, 237; People v. Magana (1991) 230 Cal.App.3d 
1117, 1121 [281 Cal.Rptr. 338].) 
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 281–282, 291. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.38[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.14[1][a], [3] (Matthew Bender). 
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Kidnapping 
 
1201 Kidnapping: Child or Person Incapable of Consent (Pen. Code, § 

207(a), (e)) 
             

The defendant is charged [in Count __] with kidnapping (a child/ [or] a 
person with a mental impairment who was not capable of giving legal consent 
to the movement) [in violation of Penal Code section 207].   
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant used (physical force/deception) to take and carry 
away an unresisting (child/ [or] person with a mental impairment); 

 
2. The defendant moved the (child/ [or] person with a mental 

impairment) a substantial distance(;/.) 
 

[AND] 
 
<Section 207(e)> 
[3. The defendant moved the (child/ [or] mentally impaired person)  
with an illegal intent or for an illegal purpose(;/.)] 
 
[AND] 
 
<Alternative 4A—alleged victim under 14 years.> 
[4. The child was under 14 years old at the time of the movement(;/.)] 
 
<Alternative 4B—alleged victim has mental impairment.> 
[(3/4).  __________ <Insert name of complaining witness> suffered 

from a mental impairment that made (him/her) incapable of giving 
legal consent to the movement.] 

 
Substantial distance means more than a slight or trivial distance. In deciding 
whether the distance was substantial, consider all the circumstances relating 
to the movement. [Thus, in addition to considering the actual distance moved, 
you may also consider other factors such as whether the movement increased 
the risk of [physical or psychological] harm, increased the danger of a 
foreseeable escape attempt, gave the attacker a greater opportunity to 
commit additional crimes, or decreased the likelihood of detection.] 
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A person is incapable of giving legal consent if he or she is unable to 
understand the act, its nature, and possible consequences. 
 
[Deception includes tricking the (child/mentally impaired person) into 
accompanying him or her a substantial distance for an illegal purpose.] 
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.]
             
New January 2006; Revised April 2008, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
Give alternative 4A if the defendant is charged with kidnapping a person under 14 
years of age. (Pen. Code, § 208(b).) Do not use this bracketed language if a 
biological parent, a natural father, an adoptive parent, or someone with access to 
the child by a court order takes the child. (Ibid.) Give alternative 4B if the alleged 
victim has a mental impairment. 
 
In the paragraph defining “substantial distance,” give the bracketed sentence 
listing factors that the jury may consider, when evidence permits, in evaluating the 
totality of the circumstances. (People v. Martinez (1999) 20 Cal.4th 225, 237 [83 
Cal.Rptr.2d 533, 973 P.2d 512].) However, in the case of simple kidnapping, if the 
movement was for a substantial distance, the jury does not need to consider any 
other factors. (People v. Martinez, supra, 20 Cal.4th at p. 237; see People v. 
Stanworth (1974) 11 Cal.3d 588, 600–601 [114 Cal.Rptr. 250, 522 P.2d 1058].)    
 
Give this instruction when the defendant is charged under Penal Code section 
207(a) with using force to kidnap an unresisting infant or child, or person with a 
mental impairment, who was incapable of consenting to the movement. (See, e.g., 
In re Michele D. (2002) 29 Cal.4th 600, 610 [128 Cal.Rptr.2d 92, 59 P.3d 164]; 
see also 2003 Amendments to Pen. Code, § 207(e) [codifying holding of In re 
Michele D.].) Give CALCRIM No. 1200, Kidnapping: For Child Molestation, 
when the defendant is charged under Penal Code section 207(b) with kidnapping a 
child without the use of force for the purpose of committing a lewd or lascivious 
act. 
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Give the final bracketed paragraph about calculating age if requested. (Fam. Code, 
§ 6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
Related Instructions 
A defendant may be prosecuted for both the crimes of child abduction and 
kidnapping. Child abduction or stealing is a crime against the parents, while 
kidnapping is a crime against the child. (In re Michele D. (2002) 29 Cal.4th 600, 
614 [128 Cal.Rptr.2d 92, 59 P.3d 164]; People v. Campos (1982) 131 Cal.App.3d 
894, 899 [182 Cal.Rptr. 698].) See CALCRIM No. 1250, Child Abduction: No 
Right to Custody. 
 
For instructions relating to defenses to kidnapping, see CALCRIM No. 1225, 
Defense to Kidnapping: Protecting Child From Imminent Harm. 

 
AUTHORITY 

 
• Elements.Pen. Code, § 207(a), (e). 

• Punishment If Victim Under 14 Years of Age.Pen. Code, § 208(b); People v. 
Magpuso (1994) 23 Cal.App.4th 112, 118 [28 Cal.Rptr.2d 206] [ignorance of 
victim’s age not defense]. 

• Asportation Requirement.See People v. Martinez (1999) 20 Cal.4th 225, 
235–237 [83 Cal.Rptr.2d 533, 973 P.2d 512] [adopting modified two-pronged 
asportation test from People v. Rayford (1994) 9 Cal.4th 1, 12–14 [36 
Cal.Rptr.2d 317, 884 P.2d 1369] and People v. Daniels (1969) 71 Cal.2d 1119, 
1139 [80 Cal.Rptr. 897, 459 P.2d 225]]. 

• Force Required to Kidnap Unresisting Infant or Child.In re Michele D. 
(2002) 29 Cal.4th 600, 610 [128 Cal.Rptr.2d 92, 59 P.3d 164]; Pen. Code, § 
207(e). 

• Force Required to Kidnap Unconscious and Intoxicated Adult.People v. 
Daniels (2009) 176 Cal.App.4th 304, 333 [97 Cal.Rptr.3d 659]. 

• Movement Must Be for Illegal Purpose or Intent if Victim Incapable of 
Consent. In re Michele D. (2002) 29 Cal.4th 600, 610–611 [128 Cal.Rptr.2d 
92, 59 P.3d 164]; People v. Oliver (1961) 55 Cal.2d 761, 768 [12 Cal.Rptr. 
865, 361 P.2d 593]. 

• Substantial Distance Requirement.People v. Daniels (1993) 18 Cal.App.4th 
1046, 1053 [22 Cal.Rptr.2d 877]; People v. Stanworth (1974) 11 Cal.3d 588, 
600–601 [114 Cal.Rptr. 250, 522 P.2d 1058] [since movement must be more 
than slight or trivial, it must be substantial in character]. 
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• Deceit May Substitute for Force.People v. Dalerio (2006) 144 Cal.App.4th 
775, 783 [50 Cal.Rptr.3d 724] [taking requirement satisfied when defendant 
relies on deception to obtain child’s consent and through verbal directions and 
his constant physical presence takes the child substantial distance]. 

 
COMMENTARY 

 
Penal Code section 207(a) uses the term “steals” in defining kidnapping not in the 
sense of a theft, but in the sense of taking away or forcible carrying away. (People 
v. McCullough (1979) 100 Cal.App.3d 169, 176 [160 Cal.Rptr. 831].) The 
instruction uses “take and carry away” as the more inclusive terms, but the 
statutory terms “steal,” “hold,” “detain” and “arrest” may be used if any of these 
more closely matches the evidence. 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Kidnapping.Pen. Code, §§ 664, 207; People v. Fields (1976) 56 

Cal.App.3d 954, 955–956 [129 Cal.Rptr. 24]. 
Attempted kidnapping is not a lesser included offense of simple kidnapping under 
subdivision (a) of section 207. (People v. Fontenot (2019) 8 Cal.5th 57, 65-71 
[251 Cal.Rptr.3d 341, 447 P.3d 252].) 

 
RELATED ISSUES 

 
Victim Must Be Alive 
A victim must be alive when kidnapped. (People v. Hillhouse (2002) 27 Cal.4th 
469, 498 [117 Cal.Rptr.2d 45, 40 P.3d 754].) 
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 286-289. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.38[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person § 142.14[1], [2][a] (Matthew Bender). 
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Kidnapping 
 

1203 Kidnapping: For Robbery, Rape, or Other Sex Offenses (Pen. 
Code, § 209(b)) 

             

The defendant is charged [in Count __] with kidnapping for the purpose of 
(robbery/rape/spousal rape/oral copulation/sodomy/sexual penetration) [in 
violation of Penal Code section 209(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant intended to commit (robbery/ [or] rape/ [or] spousal 
rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration/ 
[or]___________________<insert other offense specified in statute>); 

 
2. Acting with that intent, the defendant took, held, or detained 

another person by using force or by instilling a reasonable fear; 
 

3. Using that force or fear, the defendant moved the other person [or 
made the other person move] a substantial distance; 

 
4. The other person was moved or made to move a distance beyond 

that merely incidental to the commission of a (robbery/ [or] rape/ 
[or] spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual 
penetration/ [or]___________________<insert other offense specified 
in statute>); 

 
5. When that movement began, the defendant already intended to 

commit (robbery/ [or] rape/ [or] spousal rape/ [or] oral copulation/ 
[or] sodomy/ [or] sexual penetration/ [or] __________<insert other 
offense specified in statute>); 

 
[AND] 
 
6. The other person did not consent to the movement(;/.) 
 
<Give element 7 if instructing on reasonable belief in consent.> 
[AND 
 
7. The defendant did not actually and reasonably believe that the 

other person consented to the movement.] 
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As used here, substantial distance means more than a slight or trivial distance. 
The movement must have increased the risk of [physical or psychological] 
harm to the person beyond that necessarily present in the (robbery/ [or] rape/ 
[or] spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration/ 
[or]___________________<insert other offense specified in statute>). In 
deciding whether the movement was sufficient, consider all the circumstances 
relating to the movement. 
 
[In order to consent, a person must act freely and voluntarily and know the 
nature of the act.] 
 
 
[To be guilty of kidnapping for the purpose of (robbery/ [or] rape/ [or] 
spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration), the 
defendant does not actually have to commit the (robbery/ [or] rape/ [or] 
spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration/ 
[or]___________________<insert other offense specified in statute>).] 
 
To decide whether the defendant intended to commit (robbery/ [or] rape/ [or] 
spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration/ 
[or]___________________<insert other offense specified in statute>), please 
refer to the separate instructions that I (will give/have given) you on that 
crime. 
 
<Defense: Good Faith Belief in Consent> 
[The defendant is not guilty of kidnapping if (he/she) reasonably and actually 
believed that the other person consented to the movement. The People have 
the burden of proving beyond a reasonable doubt that the defendant did not 
reasonably and actually believe that the other person consented to the 
movement. If the People have not met this burden, you must find the 
defendant not guilty of this crime.] 
 
<Defense: Consent Given> 
[The defendant is not guilty of kidnapping if the other person consented to go 
with the defendant. The other person consented if (he/she) (1) freely and 
voluntarily agreed to go with or be moved by the defendant, (2) was aware of 
the movement, and (3) had sufficient mental capacity to choose to go with the 
defendant. The People have the burden of proving beyond a reasonable doubt 
that the other person did not consent to go with the defendant. If the People 
have not met this burden, you must find the defendant not guilty of this 
crime.] 
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[Consent may be withdrawn. If, at first, a person agreed to go with the 
defendant, that consent ended if the person changed his or her mind and no 
longer freely and voluntarily agreed to go with or be moved by the defendant. 
The defendant is guilty of kidnapping if after the other person withdrew 
consent, the defendant committed the crime as I have defined it.] 
             
New January 2006; Revised June 2007, April 2008, February 2013, August 2013, 
March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
In addition, the court has a sua sponte duty to instruct on the elements of the 
alleged underlying crime.  
 
Give the bracketed definition of “consent” on request.  
 
Defenses—Instructional Duty 
The court has a sua sponte duty to instruct on the defense of consent if there is 
sufficient evidence to support the defense. (See People v. Davis (1995) 10 Cal.4th 
463, 516–518 [41 Cal.Rptr.2d 826, 896 P.2d 119] [approving consent instruction 
as given]; see also People v. Sedeno (1974) 10 Cal.3d 703, 717, fn. 7 [112 
Cal.Rptr. 1, 518 P.2d 913], overruled on other grounds in People v. Breverman 
(1998) 19 Cal.4th 142, 165 [77 Cal.Rptr.2d 870, 960 P.2d 1094] [when court must 
instruct on defenses].) Give the bracketed paragraph on the defense of consent. On 
request, if supported by the evidence, also give the bracketed paragraph that 
begins with “Consent may be withdrawn.” (See People v. Camden (1976) 16 
Cal.3d 808, 814 [129 Cal.Rptr. 438, 548 P.2d 1110].) 
 
The defendant’s reasonable and actual belief in the victim’s consent to go with the 
defendant may be a defense. (See People v. Greenberger (1997) 58 Cal.App.4th 
298, 375 [68 Cal.Rptr.2d 61]; People v. Isitt (1976) 55 Cal.App.3d 23, 28 [127 
Cal.Rptr. 279] [reasonable, good faith belief that victim consented to movement is 
a defense to kidnapping].)  
 
Timing of Necessary Intent 
No court has specifically stated whether the necessary intent must precede all 
movement of the victim, or only one phase of it involving an independently 
adequate asportation. 
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Related Instructions 
Kidnapping a child for the purpose of committing a lewd or lascivious act is a 
separate crime under Penal Code section 207(b). See CALCRIM No. 1200, 
Kidnapping: For Child Molestation. 
 

AUTHORITY 
 
• Elements.Pen. Code, § 209(b)(1); People v. Robertson (2012) 208 Cal. App. 

4th 965, 982 [146 Cal.Rptr.3d 66]; People v. Vines (2011) 51 Cal.4th 830, 
869–870 & fn. 20 [124 Cal.Rptr.3d 830, 251 P.3d 943]; People v. Martinez 
(1999) 20 Cal.4th 225, 232 & fn. 4 [83 Cal.Rptr.2d 533, 973 P.2d 512]; People 
v. Rayford (1994) 9 Cal.4th 1 [36 Cal.Rptr.2d 317]; People v. Daniels (1969) 
71 Cal.2d. 1119 [80 Cal.Rptr. 897, 459 P.2d 225]. 

• Robbery Defined.Pen. Code, § 211. 

• Rape Defined.Pen. Code, § 261. 

• Other Sex Offenses Defined.Pen. Code, §§ 262 [spousal rape], 264.1 [acting 
in concert], 286 [sodomy], 287 [oral copulation], 289 [sexual penetration]. 

• Intent to Commit Robbery Must Exist at Time of Original Taking.People v. 
Tribble (1971) 4 Cal.3d 826, 830–832 [94 Cal.Rptr. 613, 484 P.2d 589]; 
People v. Bailey (1974) 38 Cal.App.3d 693, 699 [113 Cal.Rptr. 514]; see 
People v. Thornton (1974) 11 Cal.3d 738, 769–770 [114 Cal.Rptr. 467], 
overruled on other grounds in People v. Flannel (1979) 25 Cal.3d 668 [160 
Cal.Rptr. 84, 603 P.2d 1]. 

• Kidnapping to Effect Escape From Robbery.People v. Laursen (1972) 8 
Cal.3d 192, 199–200 [104 Cal.Rptr. 425, 501 P.2d 1145] [violation of section 
209 even though intent to kidnap formed after robbery commenced]. 

• Kidnapping Victim Need Not Be Robbery Victim.People v. Laursen (1972) 
8 Cal.3d 192, 200, fn. 7 [104 Cal.Rptr. 425, 501 P.2d 1145]. 

• Use of Force or Fear.See People v. Martinez (1984) 150 Cal.App.3d 579, 
599–600 [198 Cal.Rptr. 565], disapproved on other grounds in People v. Hayes 
(1990) 52 Cal.3d 577, 627–628, fn. 10 [276 Cal.Rptr. 874, 802 P.2d 376]; 
People v. Jones (1997) 58 Cal.App.4th 693, 713–714 [68 Cal.Rptr.2d 506]. 

• Movement of Victim Need Not Substantially Increase Risk of Harm to 
Victim.People v. Robertson (2012) 208 Cal.App.4th 965, 982 [146 
Cal.Rptr.3d 66]; People v. Vines (2011) 51 Cal.4th 830, 870 fn. 20 [124 
Cal.Rptr.3d 830, 251 P.3d 943]; People v. Martinez (1999) 20 Cal.4th 225, 232 
fn. 4 [83 Cal.Rptr.2d 533, 973 P.2d 512].  
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●    Movement Must Be for Illegal Purpose or Intent if Victim Incapable of 
Consent. In re Michele D. (2002) 29 Cal.4th 600, 610–611 [128 Cal.Rptr.2d 
92, 59 P.3d 164]; People v. Oliver (1961) 55 Cal.2d 761, 768 [12 Cal.Rptr. 
865, 361 P.2d 593]. 

 
LESSER INCLUDED OFFENSES 

 
• Kidnapping.Pen. Code, § 207; People v. Bailey (1974) 38 Cal.App.3d 

693, 699 [113 Cal.Rptr. 514]; see People v. Jackson (1998) 66 Cal.App.4th 
182, 189 [77 Cal.Rptr.2d 564]. 

• Attempted Kidnapping.Pen. Code, §§ 664, 207. 

• False Imprisonment.Pen. Code, §§ 236, 237; People v. Magana (1991) 
230 Cal.App.3d 1117, 1121 [281 Cal.Rptr. 338]; People v. Gibbs (1970) 12 
Cal.App.3d 526, 547 [90 Cal.Rptr. 866]; People v. Shadden (2001) 93 
Cal.App.4th 164, 171 [112 Cal.Rptr.2d 826]. 

Attempted kidnapping is not a lesser included offense of simple kidnapping under 
subdivision (a) of section 207. (People v. Fontenot (2019) 8 Cal.5th 57, 65-71 
[251 Cal.Rptr.3d 341, 447 P.3d 252].) 
 

RELATED ISSUES 
 
Psychological Harm 
Psychological harm may be sufficient to support conviction for aggravated 
kidnapping under Penal Code section 209(b). An increased risk of harm is not 
limited to a risk of bodily harm. (People v. Nguyen (2000) 22 Cal.4th 872, 885–
886 [95 Cal.Rptr.2d 178, 997 P.2d 493] [substantial movement of robbery victim 
that posed substantial increase in risk of psychological trauma beyond that 
expected from stationary robbery].) 

 
SECONDARY SOURCES 

 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 293–300, 310, 311–313. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.38[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.14 (Matthew Bender). 
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Kidnapping 
 

1215 Kidnapping (Pen. Code, § 207(a)) 
             

The defendant is charged [in Count __] with kidnapping [in violation of Penal 
Code section 207(a)].   
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant took, held, or detained another person by using force 
or by instilling reasonable fear; 

 
2. Using that force or fear, the defendant moved the other person [or 

made the other person move] a substantial distance; 
 

[AND] 
 
3. The other person did not consent to the movement(;/.) 
 
<Give element 4 when instructing on reasonable belief in consent.> 
[AND] 
 
[4.  The defendant did not actually and reasonably believe that the 

other person consented to the movement.] 
 

[In order to consent, a person must act freely and voluntarily and know the 
nature of the act.] 
 
Substantial distance means more than a slight or trivial distance. In deciding 
whether the distance was substantial, you must consider all the circumstances 
relating to the movement. [Thus, in addition to considering the actual 
distance moved, you may also consider other factors such as [whether the 
distance the other person was moved was beyond that merely incidental to the 
commission of __________<insert associated crime>], whether the movement 
increased the risk of [physical or psychological] harm, increased the danger 
of a foreseeable escape attempt, or gave the attacker a greater opportunity to 
commit additional crimes, or decreased the likelihood of detection.] 
 
 
 
<Defense: Good Faith Belief in Consent> 
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[The defendant is not guilty of kidnapping if (he/she) reasonably and actually 
believed that the other person consented to the movement. The People have 
the burden of proving beyond a reasonable doubt that the defendant did not 
reasonably and actually believe that the other person consented to the 
movement. If the People have not met this burden, you must find the 
defendant not guilty of this crime.] 
 
<Defense: Consent Given> 
[The defendant is not guilty of kidnapping if the other person consented to go 
with the defendant. The other person consented if (he/she) (1) freely and 
voluntarily agreed to go with or be moved by the defendant, (2) was aware of 
the movement, and (3) had sufficient maturity and understanding to choose to 
go with the defendant. The People have the burden of proving beyond a 
reasonable doubt that the other person did not consent to go with the 
defendant. If the People have not met this burden, you must find the 
defendant not guilty of this crime. 
 
[Consent may be withdrawn. If, at first, a person agreed to go with the 
defendant, that consent ended if the person changed his or her mind and no 
longer freely and voluntarily agreed to go with or be moved by the defendant. 
The defendant is guilty of kidnapping if after the other person withdrew 
consent, the defendant committed the crime as I have defined it.]] 
             
New January 2006; Revised October 2010, March 2020 
 
 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
In the paragraph defining “substantial distance,” give the bracketed sentence 
listing factors that the jury may consider, when evidence permits, in evaluating the 
totality of the circumstances. (People v. Martinez (1999) 20 Cal.4th 225, 237 [83 
Cal.Rptr.2d 533, 973 P.2d 512].) However, in the case of simple kidnapping, if the 
movement was for a substantial distance, the jury does not need to consider any 
other factors. (People v. Martinez, supra, 20 Cal.4th at p. 237; see People v. 
Stanworth (1974) 11 Cal.3d 588, 600–601 [114 Cal.Rptr. 250, 522 P.2d 1058].) 
 
The court must give the bracketed language on movement incidental to an 
associated crime when it is supported by the evidence. (People v. Martinez, supra, 
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20 Cal.4th at p. 237; People v. Bell (2009) 179 Cal.App.4th 428, 439 [102 
Cal.Rptr.3d 300].) 
Give the bracketed definition of “consent” on request. 
 
Defenses—Instructional Duty 
The court has a sua sponte duty to instruct on the defense of consent if there is 
sufficient evidence to support the defense. (See People v. Davis (1995) 10 Cal.4th 
463, 516–518 [41 Cal.Rptr.2d 826, 896 P.2d 119] [approving consent instruction 
as given]; see also People v. Sedeno (1974) 10 Cal.3d 703, 717, fn. 7 [112 
Cal.Rptr. 1, 518 P.2d 913] overruled on other grounds in People v. Breverman 
(1998) 19 Cal.4th 142, 165 [77 Cal.Rptr.2d 870, 960 P.2d 1094] [when court must 
instruct on defenses].) An optional paragraph is provided for this purpose, 
“Defense: Consent Given.”  
 
On request, if supported by the evidence, also give the bracketed paragraph that 
begins with “Consent may be withdrawn.” (See People v. Camden (1976) 16 
Cal.3d 808, 814 [129 Cal.Rptr. 438, 548 P.2d 1110].) 
 
The court has a sua sponte duty to instruct on the defendant’s reasonable and 
actual belief in the victim’s consent to go with the defendant, if supported by the 
evidence. (See People v. Greenberger (1997) 58 Cal.App.4th 298, 375 [68 
Cal.Rptr.2d 61]; People v. Isitt (1976) 55 Cal.App.3d 23, 28 [127 Cal.Rptr. 279] 
[reasonable, good faith belief that victim consented to movement is a defense to 
kidnapping].) Give bracketed element 4 and the bracketed paragraph on the 
defense. 
 
Related Instructions 
If the victim is incapable of consent because of immaturity or mental condition, 
see CALCRIM No. 1201, Kidnapping: Child or Person Incapable of Consent. 
 
A defendant may be prosecuted for both the crimes of child abduction and 
kidnapping. Child abduction or stealing is a crime against the parents, while 
kidnapping is a crime against the child. (In re Michele D. (2002) 29 Cal.4th 600, 
614 [128 Cal.Rptr.2d 92, 59 P.3d 164]; People v. Campos (1982) 131 Cal.App.3d 
894, 899 [182 Cal.Rptr. 698].) See CALCRIM No. 1250, Child Abduction: No 
Right to Custody. 
 
For instructions relating to other defenses to kidnapping, see CALCRIM No. 1225, 
Defense to Kidnapping: Protecting Child From Imminent Harm, and CALCRIM 
No. 1226, Defense to Kidnapping: Citizen’s Arrest. 

 
AUTHORITY 
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• Elements.Pen. Code, § 207(a). 

• Punishment If Victim Under 14 Years of Age.Pen. Code, § 208(b); People v. 
Magpuso (1994) 23 Cal.App.4th 112, 118 [28 Cal.Rptr.2d 206] [ignorance of 
victim’s age not a defense]. 

• Asportation Requirement.People v. Martinez (1999) 20 Cal.4th 225, 235–
237 [83 Cal.Rptr.2d 533, 973 P.2d 512] [adopting modified two-pronged 
asportation test from People v. Rayford (1994) 9 Cal.4th 1, 12–14 [36 
Cal.Rptr.2d 317, 884 P.2d 1369], and People v. Daniels (1969) 71 Cal.2d 
1119, 1139 [80 Cal.Rptr. 897, 459 P.2d 225]]. 

• Consent to Physical Movement.See People v. Davis (1995) 10 Cal.4th 463, 
516–518 [41 Cal.Rptr.2d 826, 896 P.2d 119]. 

• Force or Fear Requirement.People v. Moya (1992) 4 Cal.App.4th 912, 916–
917 [6 Cal.Rptr.2d 323]; People v. Stephenson (1974) 10 Cal.3d 652, 660 [111 
Cal.Rptr. 556, 517 P.2d 820]; see People v. Davis (1995) 10 Cal.4th 463, 517, 
fn. 13, 518 [41 Cal.Rptr.2d 826, 896 P.2d 119] [kidnapping requires use of 
force or fear; consent not vitiated by fraud, deceit, or dissimulation]. 

• Good Faith Belief in Consent.Pen. Code, § 26(3) [mistake of fact]; People v. 
Mayberry (1975) 15 Cal.3d 143, 153–155 [125 Cal.Rptr. 745, 542 P.2d 1337]; 
People v. Isitt (1976) 55 Cal.App.3d 23, 28 [127 Cal.Rptr. 279]; People v. 
Patrick (1981) 126 Cal.App.3d 952, 968 [179 Cal.Rptr. 276]. 

• Incidental Movement Test.People v. Martinez (1999) 20 Cal.4th 225, 237–
238 [83 Cal.Rptr.2d 533, 973 P.2d 512]. 

• Intent Requirement.People v. Thornton (1974) 11 Cal.3d 738, 765 [114 
Cal.Rptr. 467, 523 P.2d 267], disapproved on other grounds in People v. 
Flannel (1979) 25 Cal.3d 668 [160 Cal.Rptr. 84, 603 P.2d 1]; People v. Davis 
(1995) 10 Cal.4th 463, 519 [41 Cal.Rptr.2d 826, 896 P.2d 119]; People v. 
Moya (1992) 4 Cal.App.4th 912, 916 [6 Cal.Rptr.2d 323]. 

• Substantial Distance Requirement.People v. Derek Daniels (1993) 18 
Cal.App.4th 1046, 1053; People v. Stanworth (1974) 11 Cal.3d 588, 600–601 
[114 Cal.Rptr. 250, 522 P.2d 1058] [since movement must be more than slight 
or trivial, it must be substantial in character]. 

 
 

COMMENTARY 
 
Penal Code section 207(a) uses the term “steals” in defining kidnapping not in the 
sense of a theft, but in the sense of taking away or forcible carrying away. (People 
v. McCullough (1979) 100 Cal.App.3d 169, 176 [160 Cal.Rptr. 831].) The 
instruction uses “take,” “hold,” or “detain” as the more inclusive terms, but 
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includes in brackets the statutory terms “steal” and “arrest” if either one more 
closely matches the evidence. 
 

LESSER INCLUDED OFFENSES 
 
• Attempted KidnappingPen. Code, §§ 664, 207; People v. Fields (1976) 56 

Cal.App.3d 954, 955–956 [129 Cal.Rptr. 24]. 

• False ImprisonmentPen. Code, §§ 236, 237; People v. Magana (1991) 230 
Cal.App.3d 1117, 1120–1121 [281 Cal.Rptr. 338]; People v. Gibbs (1970) 12 
Cal.App.3d 526, 547 [90 Cal.Rptr. 866]. 

Attempted kidnapping is not a lesser included offense of simple kidnapping under 
subdivision (a) of section 207. (People v. Fontenot (2019) 8 Cal.5th 57, 65-71 
[251 Cal.Rptr.3d 341, 447 P.3d 252].) 
 

RELATED ISSUES 
 
Victim Must Be Alive 
A victim must be alive when kidnapped. (People v. Hillhouse (2002) 27 Cal.4th 
469, 498 [117 Cal.Rptr.2d 45, 40 P.3d 754].) 
 
Threat of Arrest 
“[A]n implicit threat of arrest satisfies the force or fear element of section 207(a) 
kidnapping if the defendant’s conduct or statements cause the victim to believe 
that unless the victim accompanies the defendant the victim will be forced to do 
so, and the victim’s belief is objectively reasonable.” (People v. Majors (2004) 33 
Cal.4th 321, 331 [14 Cal.Rptr.3d 870, 92 P.3d 360].)  
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 281–291, 316. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.38 (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.14 (Matthew Bender). 
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Arson 
 

1500. Aggravated Arson (Pen. Code, § 451.5) 
__________________________________________________________________ 

If you find the defendant guilty of arson [as charged in Count[s] __], you 
must then decide whether[, for each crime of arson,] the People have proved 
the additional allegation that the arson was aggravated. [You must decide 
whether the People have proved this allegation for each crime of arson and 
return a separate finding for each crime of arson.] 
 
To prove this allegation, the People must prove that: 
 

1. The defendant acted willfully, maliciously, deliberately, and with 
premeditation; 

 
[AND] 
 
2. The defendant acted with intent to injure one or more persons, or to 

damage property under circumstances likely to injure one or more 
persons, or to damage one or more structures or inhabited 
dwellings(;/.) 

 
 [AND 
 
 <Alternative 3A—loss exceeding $78.3 million> 

[3A. The fire caused property damage and other losses exceeding 
$78.3 million[, including the cost of fire suppression].] 

 
[OR] 

 
 <Alternative 3B—destroyed five or more inhabited structures> 

[3B. The fire damaged or destroyed five or more inhabited structures.]] 
 

Someone commits an act willfully when he or she does it willingly or on 
purpose.  
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to disturb, defraud, annoy, or 
injure someone else. 
 
The defendant acted deliberately if (he/she) carefully weighed the 
considerations for and against (his/her) choice and, knowing the 
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consequences, decided to commit the arson. The defendant acted with 
premeditation if (he/she) decided to commit the arson before committing the 
act that caused the arson. 
 
[The length of time the person spends considering whether to commit arson 
does not alone determine whether the arson is deliberate and premeditated. 
The amount of time required for deliberation and premeditation may vary 
from person to person and according to the circumstances. A decision to 
commit arson made rashly, impulsively, or without careful consideration of 
the choice and its consequences is not deliberate and premeditated. On the 
other hand, a cold, calculated decision to commit arson can be reached 
quickly. The test is the extent of the reflection, not the length of time.] 
 
[A (dwelling/ [or] structure) is inhabited if someone lives there and either is 
present or has left but intends to return.] 

 
[A (dwelling/ [or] structure) is inhabited if someone used it as a dwelling and 
left only because a natural or other disaster caused him or her to leave.]  
 
[A (dwelling/ [or] structure) is not inhabited if the former residents have 
moved out and do not intend to return, even if some personal property 
remains inside.] 
 
[A dwelling includes any (structure/garage/office/__________) that is attached 
to the house and functionally connected with it.] 
 
The People have the burden of proving each allegation beyond a reasonable 
doubt. If the People have not met this burden, you must find that the 
allegation has not been proved. 
  
New January 2006; Revised August 2015, March 2020 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
sentencing factor if the defendant is charged with aggravated arson. 
 
If the prosecution alleges that the fire caused more than 78.3 million dollars in 
damage, give alternative A in element 3. If the prosecution alleges that the fire 
damaged five or more inhabited structures, give alternative B in element 3. 
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If the prosecution alleges that the defendant was previously convicted of arson 
within ten years of the current offense, give elements 1 and 2 only. The court must 
also give either CALCRIM No. 3100, Prior Conviction: Nonbifurcated Trial, or 
CALCRIM No. 3101, Prior Conviction: Bifurcated Trial, unless the defendant has 
stipulated to the truth of the prior conviction. 
 
The definitions of “deliberation” and “premeditation” and the bracketed paragraph 
that begins with “The length of time” are derived from the first degree murder 
instruction because no recorded case construes their meaning in the context of 
Penal Code section 451.5. (See CALCRIM No. 521, Murder: Degrees.) 
 
Give the bracketed definitions of inhabited dwelling or structure if relevant. 
 
If there is an issue as to whether the fire caused the property damage, give 
CALCRIM No. 240, Causation. 
 

AUTHORITY 
 
• Enhancement.Pen. Code, § 451.5. 

• Inhabitation Defined.Pen. Code, § 459. 

• House Not Inhabited Means Former Residents Not ReturningPeople v. 
Cardona (1983) 142 Cal.App.3d 481, 483 [191 Cal.Rptr. 109]. 

 
LESSER INCLUDED OFFENSES 

 
Arson under section 451 is not a lesser included offense of aggravated arson. 
(People v. Shiga (2019) 34 Cal.App.5th 466, 483 [246 Cal.Rptr.3d 198].) 
 

RELATED ISSUES 
 
See the Related Issues section to CALCRIM No. 1515, Arson. 
 

SECONDARY SOURCES 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property §§ 268-273. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
 

121

139



Copyright Judicial Council of California 

Arson 
 

1501. Arson: Great Bodily Injury (Pen. Code, § 451) 
  

The defendant is charged [in Count __] with arson that caused great bodily 
injury [in violation of Penal Code section 451]. 
  
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant set fire to or burned [or (counseled[,]/ [or] helped[,]/ 
[or] caused) the burning of] (a structure/forest land/property); 

 
2. (He/She) acted willfully and maliciously; 

 
AND 
 
3. The fire caused great bodily injury to another person.  
 

To set fire to or burn means to damage or destroy with fire either all or part of 
something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose.   
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to defraud, annoy, or injure 
someone else. 
 
Great bodily injury means significant or substantial physical injury. It is an 
injury that is greater than minor or moderate harm. 
 
[A structure is any (building/bridge/tunnel/power plant/commercial or public 
tent).] 
 
[Forest land means brush-covered land, cut-over land, forest, grasslands, or 
woods.] 
 
[Property means personal property or land other than forest land.] 
 
[A person does not commit arson if the only thing burned is his or her own 
personal property, unless he or she acts with the intent to defraud, or the fire 
also injures someone else or someone else’s structure, forest land, or 
property.]
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New January 2006; Revised February 2013, March 2020 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime.  
 
Related Instructions 
If attempted arson is charged, do not instruct generally on attempts but give 
CALCRIM No. 1520, Attempted Arson. (Pen. Code, § 455.) 
  

AUTHORITY 
 
• ElementsPen. Code, § 451. 

• Great Bodily InjuryPen. Code, § 12022.7(f). 

• Structure, Forest Land, and Maliciously DefinedPen. Code, § 450. 

• To Burn DefinedPeople v. Haggerty (1873) 46 Cal. 354, 355; In re Jesse L. 
(1990) 221 Cal.App.3d 161, 166–167 [270 Cal.Rptr. 389]. 

 
 
 

LESSER INCLUDED OFFENSES 
 
• ArsonPen. Code, § 451. 

• Attempted ArsonPen. Code, § 455. 

• Unlawfully Causing a FirePeople v. Hooper (1986) 181 Cal.App.3d 1174, 
1182 [226 Cal.Rptr. 810], disapproved of in People v. Barton (1995) 12 
Cal.4th 186 [47 Cal.Rptr.2d 569, 906 P.2d 531] on its holding that failure to 
instruct on this crime as a lesser included offense of arson was invited error 
because defense counsel objected to such instruction; People v. Schwartz 
(1992) 2 Cal.App.4th 1319, 1324 [3 Cal.Rptr.2d 816]. 

 
RELATED ISSUES 

 
See the Related Issues section under CALCRIM No. 1515, Arson. 
 
Dual Convictions Prohibited 
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A single act of arson cannot result in convictions under different subdivisions of 
Penal Code section 451. (People v. Shiga (2019) 34 Cal.App.5th 466, 475 [246 
Cal.Rptr.3d 198].) 
 
 

SECONDARY SOURCES 
 

2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property, §§ 268-276. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.47[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
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Arson 
 

1502. Arson: Inhabited Structure or Property (Pen. Code, § 451(b)) 
  

The defendant is charged [in Count __] with arson that burned an (inhabited 
structure /[or] inhabited property) [in violation of Penal Code section 451(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant set fire to or burned [or (counseled[,]/ [or] helped[,]/ 
[or] caused) the burning of] (a structure/[or] property); 

 
2. (He/She) acted willfully and maliciously; 

 
AND 
 
3. The fire burned an (inhabited structure /[or] inhabited property). 

 
To set fire to or burn means to damage or destroy with fire either all or part of 
something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose.   
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to defraud, annoy, or injure 
someone else. 
 
A structure is any (building/bridge/tunnel/power plant/commercial or public 
tent.)  
 
A (structure /[or] property) is inhabited if someone uses it as a dwelling, 
whether or not someone is inside at the time of the fire. An (inhabited 
structure /[or] inhabited property) does not include the land on which it is 
located. 
 
 
[Property means personal property or land other than forest land.] 
 
             
New January 2006; Revised February 2013, August 2016, March 2017, September 
2019, March 2020 
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BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime.  
 
Related Instructions 
If attempted arson is charged, do not instruct generally on attempts but give 
CALCRIM No. 1520, Attempted Arson. (Pen. Code, § 455.) 
  

AUTHORITY 
 
• ElementsPen. Code, § 451(b). 

• Inhabited DefinedPen. Code, § 450; People v. Jones (1988) 199 Cal.App.3d 
543 [245 Cal.Rptr. 85]. 

• Inhabitant Must Be Alive at Time of ArsonPeople v. Vang (2016) 1 
Cal.App.5th 377, 382-387 [204 Cal.Rptr.3d 455].  

• Structure and Maliciously DefinedPen. Code, § 450. 

• To Burn DefinedPeople v. Haggerty (1873) 46 Cal. 354, 355; In re Jesse L. 
(1990) 221 Cal.App.3d 161, 166–167 [270 Cal.Rptr. 389]. 

 
LESSER INCLUDED OFFENSES 

 
• ArsonPen. Code, § 451. 

• Attempted ArsonPen. Code, § 455. 

• Unlawfully Causing a FirePeople v. Hooper (1986) 181 Cal.App.3d 1174, 
1182 [226 Cal.Rptr. 810], disapproved of in People v. Barton (1995) 12 
Cal.4th 186 [47 Cal.Rptr.2d 569, 906 P.2d 531] on its holding that failure to 
instruct on this crime as a lesser included offense of arson was invited error 
because defense counsel objected to such instruction; People v. Schwartz 
(1992) 2 Cal.App.4th 1319, 1324 [3 Cal.Rptr.2d 816]. 

 
RELATED ISSUES 

 
Inhabited Apartment 
Defendant’s conviction for arson of an inhabited structure was proper where he set 
fire to his estranged wife’s apartment several days after she had vacated it. 
Although his wife’s apartment was not occupied, it was in a large apartment 
building where many people lived; it was, therefore, occupied for purposes of the 
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arson statute. (People v. Green (1983) 146 Cal.App.3d 369, 378–379 [194 
Cal.Rptr. 128].) 
 
Dual Convictions Prohibited 
A single act of arson cannot result in convictions under different subdivisions of 
Penal Code section 451. (People v. Shiga (2019) 34 Cal.App.5th 466, 475 [246 
Cal.Rptr.3d 198].) 
 

SECONDARY SOURCES 
 

2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property, §§ 268-276. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.47[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
 
 
1503–1514. Reserved for Future Use 
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Arson 
1515. Arson (Pen. Code, § 451(c-d)) 

  

The defendant is charged [in Count __] with arson [in violation of Penal Code 
section 451(c/d)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant set fire to or burned [or (counseled[,]/ [or] helped[,]/ 
[or] caused) the burning of] (a structure/forest land/property); 

 
 AND 
 

 2. (He/She) acted willfully and maliciously. 
 
To set fire to or burn means to damage or destroy with fire either all or part of 
something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose.  
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to defraud, annoy, or injure 
someone else. 
 
[A structure is any (building/bridge/tunnel/power plant/commercial or public 
tent).] 
 
[Forest land means brush-covered land, cut-over land, forest, grasslands, or 
woods.] 
 
[Property means personal property or land other than forest land.] 
 
[A person does not commit arson if the only thing burned is his or her own 
personal property, unless he or she acts with the intent to defraud, or the fire 
also injures someone else or someone else’s structure, forest land, or 
property.] 
  
New January 2006; Revised February 2013, August 2016, March 2020 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
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Related Instructions 
If it is also alleged that the fire caused great bodily injury or burned an inhabited 
structure or property, see CALCRIM No. 1501, Arson: Great Bodily Injury and 
CALCRIM No. 1502, Arson: Inhabited Structure. 
 
If attempted arson is charged, do not instruct generally on attempts but give 
CALCRIM No. 1520, Attempted Arson. (Pen. Code, § 455.) 
  

AUTHORITY 
 
• ElementsPen. Code, § 451(c-d). 

• Structure, Forest Land, and Maliciously DefinedPen. Code, § 450; see 
People v. Labaer (2001) 88 Cal.App.4th 289, 293–294 [105 Cal.Rptr.2d 629] 
[“structure” does not require finished or completed building]. 

• General Intent CrimePeople v. Atkins (2001) 25 Cal.4th 76, 83–84, 86 [104 
Cal.Rptr.2d 738, 18 P.3d 660] [evidence of voluntary intoxication not 
admissible to negate mental state]. 

• Property DefinedIn re L.T. (2002) 103 Cal.App.4th 262, 264–265 [126 
Cal.Rptr.2d 778]. 

• To Burn DefinedPeople v. Haggerty (1873) 46 Cal. 354, 355; In re Jesse L. 
(1990) 221 Cal.App.3d 161, 166–167 [270 Cal.Rptr. 389]. 

 
 
 
 

LESSER INCLUDED OFFENSES 
 
• Attempted ArsonPen. Code, § 455. 

• Unlawfully Causing a FirePeople v. Hooper (1986) 181 Cal.App.3d 1174, 
1182 [226 Cal.Rptr. 810], disapproved of in People v. Barton (1995) 12 
Cal.4th 186 [47 Cal.Rptr.2d 569, 906 P.2d 531] on its holding that failure to 
instruct on this crime as a lesser included offense of arson was invited error 
because defense counsel objected to such instruction; People v. Schwartz 
(1992) 2 Cal.App.4th 1319, 1324 [3 Cal.Rptr.2d 816]. 

 
RELATED ISSUES 

 
Fixtures 
Fire damage to fixtures within a building may satisfy the burning requirement if 
the fixtures are an integral part of the structure. (In re Jesse L. (1990) 221 
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Cal.App.3d 161, 167–168 [270 Cal.Rptr. 389]; People v. Lee (1994) 24 
Cal.App.4th 1773, 1778 [30 Cal.Rptr.2d 224] [whether wall-to-wall carpeting is a 
fixture is question of fact for jury].) 
 
Property: Clothing 
Arson includes burning a victim’s clothing. (People v. Reese (1986) 182 
Cal.App.3d 737, 739–740 [227 Cal.Rptr. 526].) 
 
Property: Trash 
Burning trash that does not belong to the defendant is arson. There is no 
requirement for arson that the property belong to anyone. (In re L.T. (2002) 103 
Cal.App.4th 262, 264 [126 Cal.Rptr.2d 778].) 
 
Dual Convictions Prohibited 
A single act of arson cannot result in convictions under different subdivisions of 
Penal Code section 451. (People v. Shiga (2019) 34 Cal.App.5th 466, 475 [246 
Cal.Rptr.3d 198].) 
 

SECONDARY SOURCES 
 

2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property, §§ 268-276. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
 
 
 
1516–1519. Reserved for Future Use 
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Copyright Judicial Council of California  

Theft and Extortion 
 
1801. Grand and Petty Theft (Pen. Code, §§ 486, 487–488, 490.2, 491) 

  

If you conclude that the defendant committed a theft, you must decide 
whether the crime was grand theft or petty theft. 
 
[The defendant committed petty theft if (he/she) stole property [or services] 
worth $950 or less.] 
 
[The defendant committed grand theft if the value of the property [or 
services] is more than $950.] 
 
[Theft of property from the person is grand theft if the value of the property 
is more than $950. Theft is from the person if the property taken was in the 
clothing of, on the body of, or in a container held or carried by, that person.] 
 
[Theft of (an automobile/ a firearm/a horse/__________<insert other item 
listed in statute>) is grand theft if the value of the property is more than $950.] 
 
[Theft of a firearm is grand theft.] 
 
[Theft of (fruit/nuts/__________<insert other item listed in statute>) worth 
more than $950 is grand theft.] 
 
[Theft of (fish/shellfish/aquacultural products/__________<insert other item 
listed in statute>) worth more than $950 is grand theft if (it/they) (is/are) taken 
from a (commercial fishery/research operation).] 
 
[The value of _______________ <insert relevant item enumerated in Pen. Code, 
§ 487(b)(1)(B)>may be established by evidence proving that on the day of the 
theft, the same items of the same variety and weight as those stolen had a 
wholesale value of more than $950.] 
 
[The value of (property/services) is the fair (market value of the 
property/market wage for the services performed).]  
 
<Fair Market Value—Generally> 
[Fair market value is the highest price the property would reasonably have 
been sold for in the open market at the time of, and in the general location of, 
the theft.] 
 
<Fair Market Value—Urgent Sale> 
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Guide 
Guide for Using Judicial Council of California Criminal Jury Instructions (CALCRIM)  

The Judicial Council jury instructions are accurate, designed to be easy to understand, and easy to use. 
This guide provides an introduction to the instructions and explains conventions and features that will 
assist in their use. 
In order to fulfill its mandate pursuant to Rule 10.59 of the California Rules of Court1 to maintain the 
criminal jury instructions, members of the advisory committee meet several times a year to consider 
changes in statutes, appellate opinions, and suggestions from practitioners. It bears emphasis that when 
the committee proposes changing a jury instruction, that does not necessarily mean the previous version 
of the instruction was incorrect. Often the committee proposes changes for reasons of style, consistency 
among similar instructions, and to improve clarity. 
Judicial Council Instructions Endorsed by Rule of Court  
Rule 2.1050 of the California Rules of Court provides: 

The California jury instructions approved by the Judicial Council are the 
official instructions for use in the state of California … 

The Judicial Council endorses these instructions for use and makes every 
effort to ensure that they accurately state existing law … 

Use of the Judicial Council instructions is strongly encouraged. 

Using the Instructions  

Bench Notes  
The text of each instruction is followed by a section in the Bench Notes titled “Instructional Duty,” which 
alerts the user to any sua sponte duties to instruct and special circumstances raised by the instruction. It 
may also include references to other instructions that should or should not be used. In some instances, the 
directions include suggestions for modification. In the “Authority” section, all of the pertinent sources for 
the instruction are listed, including secondary source materials. Some of the instructions also have 
sections containing “Related Issues” and “Commentary.” The Bench Notes also refer to any relevant 
lesser included offenses. Secondary sources appear at the end of instructions. The official publisher, and 
not the Judicial Council, is responsible for updating the citations for secondary sources. Users should 
consult the Bench Notes before using an instruction. Italicized notes between angle brackets in the 
language of the instruction itself signal important issues or choices. For example, in instruction 1750, 
Receiving Stolen Property, optional element 3 is introduced thus: <Give element 3 when instructing on 
knowledge of presence of property; see Bench Notes>. 
Multiple-Defendant and Multiple-Count Cases  
These instructions were drafted for the common case in which a single defendant is on trial. The HotDocs 
document assembly program from the Judicial Council’s official publisher, LexisNexis, will modify the 
instructions for use in multi-defendant cases. It will also allow the user to name the defendants charged in 
a particular instruction if the instruction applies only to some of the defendants on trial in the case. 

                                                 
1Rule 10.59(a) states: “The committee regularly reviews case law and statutes affecting jury instructions and makes 
recommendations to the Judicial Council for updating, amending, and adding topics to the council’s criminal jury 
instructions.” 
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JUDICIAL COUNCIL OF CALIFORNIA

455 Golden Gate Avenue . San Francisco, California 94102-3688 
www.courts.ca.gov 

C I R C U L A T I N G  O R D E R  M E M O R A N D U M
T O  T H E  J U D I C I A L  C O U N C I L  

Circulating Order Number: CO-20-02 

Title 

Judicial Council: Approval of Judicial Council 
Discussion Agenda Items 20-069 and 20-070 
Pending from the March 24, 2020 Business 
Meeting (Cancelled) 

Rules, Forms, Standards, or Statutes Affected 
None 

Recommended by 

Hon. Marsha G. Slough, Chair 
Executive and Planning Committee 

Action Requested 

VOTING MEMBERS ONLY: Vote and 
return by responding to the email. 
Additionally, return original signature page. 

Please Respond By 

April 15, 2020, 12:00 p.m. 

Date of Report 

April 8, 2020 

Contact 

Amber Barnett, 916-263-1398 
amber.barnett@jud.ca.gov 

Executive Summary 
The chair of the Executive and Planning Committee recommends the Judicial Council approve 
Discussion Agenda Items 20-069, Court Facilities: Judicial Branch Five-Year Infrastructure Plan 
for Fiscal Year 2020–21; and 20-070, Judicial Branch Budget: Fiscal Year 2020–21 Capital-
Outlay Budget Change Proposals. These items were submitted for the March 24, 2020 Judicial 
Council meeting, which was cancelled in the wake of the COVID-19 pandemic. The Judicial 
Council reports in conjunction with these agenda items are attached. 

Recommendation 
The chair of the Executive and Planning Committee recommends the Judicial Council approve 
recommendations outlined in the following reports: 
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• Item 20-069, Court Facilities: Judicial Branch Five-Year Infrastructure Plan for Fiscal
Year 2020–21, and direct staff to submit the plan to the state Department of Finance; and

• Item 20-070, Judicial Branch Budget: Fiscal Year 2020–21 Capital-Outlay Budget Change
Proposals, to be submitted to the Department of Finance (the full set of recommendations is
available on the attached report).

Analysis/Rationale 
In the wake of the COVID-19 pandemic, and in her role as Chair of the Judicial Council of 
California, Chief Justice Tani G. Cantil-Sakauye cancelled the Judicial Council meeting 
scheduled for March 24, 2020. The Judicial Council is therefore asked to approve the attached 
Judicial Council reports by circulating order to allow implementation of recommendations 
outlined in the reports and submission to the Department of Finance. 

Comments 
These items were not circulated for comment. However, they were considered during a meeting 
that was open to the public. Written comments were received and provided to Judicial Council 
members in advance of the March 24, 2020 meeting, which was subsequently cancelled. 

Attachments and Links 
1. Voting instructions, at page 3
2. Voting and signature pages, at pages 4–5
3. Report 1: Court Facilities: Judicial Branch Five-Year Infrastructure Plan for Fiscal Year

2020–21, at pages 6–56
4. Report 2: Judicial Branch Budget: Fiscal Year 2020–21 Capital-Outlay Budget Change

Proposals, at pages 57–62
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Instructions for Review and Action by Circulating Order 

Voting members 
• Please indicate your vote by replying to the email message with “I approve,” “I disapprove,” 

or “I abstain” by 12:00 p.m., April 15, 2020. 
 

• If you are unable to reply by April 15, 2020, please do so as soon as possible thereafter. 
 
• Additionally, return the original signature page to Judicial Council and Trial Court 

Leadership, Judicial Council of California, 455 Golden Gate Avenue, San Francisco, 
California, 94102-3688. Please keep a copy for your records. 

Advisory members 
The circulating order is being emailed to you for your information only. There is no need to sign 
or return any documents. 
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CIRCULATING ORDER 
Judicial Council of California  
Voting and Signature Pages 

 
Effective immediately, the Judicial Council approves recommendations outlined in Judicial 
Council Discussion Agenda Items 20-069 and 20-070. 

 
 

My vote is as follows: 
 

   Approve   Disapprove   Abstain 
 
 
 
                                    
Tani G. Cantil-Sakauye, Chair 

 
 
                    /s/                
Marla O. Anderson 

 
 
                    /s/                
Richard Bloom 

 
        
                    /s/                
C. Todd Bottke 

 
 
                    /s/                
Stacy Boulware Eurie 

 
 
                    /s/                
Kyle S. Brodie 

 
     
                                    
Ming W. Chin 

 
                
                    /s/                
Jonathan B. Conklin 

 
          
                    /s/                
Samuel K. Feng 

 
 
                    /s/                
Brad R. Hill 

 
 
                    /s/                
Rachel W. Hill 

 
 
                    /s/                
Harold W. Hopp 

 
 
                    /s/                
Harry E. Hull, Jr. 

 
 
                    /s/                
Hannah-Beth Jackson 
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My vote is as follows: 

 Approve  Disapprove  Abstain

/s/              
Patrick M. Kelly 

/s/              
Dalila Corral Lyons 

/s/              
Gretchen Nelson 

/s/              
Maxwell V. Pritt 

/s/              
David M. Rubin 

/s/              
Marsha G. Slough 

/s/              
Eric C. Taylor 

Date:  April 16, 2020 

  Attest:   
_______________________________________ 
Administrative Director and    
Secretary of the Judicial Council 



JUDICIAL COUNCIL OF CALIFORNIA 

455 Golden Gate Avenue . San Francisco, California 94102-3688 
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R E P O R T  T O  T H E  J U D I C I A L  C O U N C I L
Item No.: 20-069 

For business meeting on March 24, 2020 

Title 

Court Facilities: Judicial Branch Five-Year 
Infrastructure Plan for Fiscal Year 2020–21 

Rules, Forms, Standards, or Statutes Affected 

None 

Recommended by 

Court Facilities Advisory Committee 
Hon. Brad R. Hill, Chair 
Hon. Patricia M. Lucas, Vice-Chair 

Agenda Item Type 

Action Required 

Effective Date 

March 24, 2020 

Date of Report 

March 6, 2020 

Contact 

Mike Courtney, 916-263-2981 
mike.courtney@jud.ca.gov 

Pella McCormick, 916-643-7024 
pella.mccormick@jud.ca.gov 

Executive Summary 
The Court Facilities Advisory Committee recommends approval of the Judicial Branch Five-
Year Infrastructure Plan for Fiscal Year 2020–21 and submission of the plan to the state 
Department of Finance. This five-year plan for trial court capital-outlay projects forms the basis 
for capital project funding requests for the upcoming and outlying fiscal years. 

Recommendation 
The Court Facilities Advisory Committee recommends that the Judicial Council, effective 
March 24, 2020, take the following actions: 

1. Approve the Judicial Branch Five-Year Infrastructure Plan for Fiscal Year 2020–21
(see Attachment 1); and

2. Direct staff to submit the plan to the state Department of Finance.
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Relevant Previous Council Action 
The council has taken no recent action on an update to its five-year plan. In December 2016, the 
council approved the last update to its five-year plan, which was for FY 2017–18 and is available 
at https://jcc.legistar.com/View.ashx?M=F&ID=4817512&GUID=39FE6C85-7676-4B52-
9FD1-F813CE55570A. 

Analysis/Rationale 

Judicial Branch Five-Year Infrastructure Plan 
The Trial Court Facilities Act of 2002 (Gov. Code, §§ 70301–70403) specifies the Judicial 
Council’s authority and responsibility to exercise policymaking authority over appellate and trial 
court facilities including, but not limited to, planning, construction, and acquisition, and to 
“[r]ecommend to the Governor and the Legislature the projects to be funded by the State Court 
Facilities Construction Fund.” (Gov. Code, § 70391(l)(3).) Council staff assists the council in 
meeting its responsibilities by, among other things, submitting to the state Department of 
Finance (DOF) a five-year plan that includes, when necessary to request funding, capital-outlay 
plans for the superior courts, Courts of Appeal, and Supreme Court of California. For the 
upcoming and outlying fiscal years, the five-year plan conveys the judicial branch’s funding 
needs for new courthouse construction as well as renovations and additions to existing facilities. 
Each year, these courthouse construction needs are then described in the Governor’s California 
Five-Year Infrastructure Plan. The California Infrastructure Planning Act1 requires the Governor 
to submit a five-year infrastructure plan to the Legislature for consideration with the annual 
budget bill. The latest California Five-Year Infrastructure Plan is available at 
www.dof.ca.gov/Reports/Other/. 

The Judicial Council is the authority responsible for adopting updates to its five-year plan and 
for directing its staff to submit it to the DOF. The Judicial Branch Five-Year Infrastructure Plan 
provides the executive and legislative branches with a context for annual capital-outlay project 
funding requests. 

Five-year plan for trial court capital-outlay projects 
The table on page 5 of the Judicial Branch Five-Year Infrastructure Plan for Fiscal Year 
2020-21 presents the Five-Year Plan for Trial Court Capital-Outlay Projects. It is derived from 

                                                 
1 Assem. Bill 1473 (Hertzberg; Stats. 1999, ch. 606), codified at Gov. Code, §§ 13100–13104. The act requires the 
Governor to submit annually to the Legislature (1) a proposed five-year plan addressing the infrastructure needs of 
state executive branch agencies, schools, and postsecondary institutions; and (2) a proposal for funding the needed 
infrastructure. This plan is submitted in conjunction with the Governor’s Budget to identify infrastructure needs 
statewide and set priorities for funding; it also evaluates these infrastructure needs in the overall context of available 
funding sources, what the state could afford, and how the state could grow in the most sustainable way possible. 
Because the Judicial Council of California is not an executive branch agency, its projects are not technically 
required to be included in the Governor’s five-year plan under AB 1473. However, because section 13103 
empowers the Governor to order any entity of state government to assist in preparation of this plan, the Judicial 
Council on a voluntary basis has historically submitted its five-year infrastructure plan to the DOF to facilitate 
executive branch approval of judicial branch capital-outlay project funding requests. 

https://jcc.legistar.com/View.ashx?M=F&ID=4817512&GUID=39FE6C85-7676-4B52-9FD1-F813CE55570A
https://jcc.legistar.com/View.ashx?M=F&ID=4817512&GUID=39FE6C85-7676-4B52-9FD1-F813CE55570A
http://www.dof.ca.gov/Reports/Other/
http://www.dof.ca.gov/Reports/Other/
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the council-approved November 2019 Statewide List of Trial Court Capital-Outlay Projects 
(see Attachment A of the five-year plan), with projects shown in the same sequential order. Its 
projects/phases are based on available resources to implement them. Its details are as follows: 

• A total of 33 projects are proposed to start within the next five years, accomplishing: 

o The start of 12 projects within the first funding year (FY 2020–21) and the 
continuation of these same 12 projects plus 5 new projects each subsequent year; 

o All 18 Immediate Need group projects and 15 of 29 Critical Need group projects; and 

o A total of 400 courtrooms activated in the next five to eight years. 

• A study is proposed of the projects for the Superior Court of Los Angeles County that 
renovate the Clara Shortridge Foltz Criminal Justice Center and replace the Stanley Mosk 
Courthouse and their impact on other projects. 

• Funding request totals are year 1 at $195.639 million, year 2 at $848.627 million, 
year 3 at $841.804 million, year 4 at $894.988 million, and year 5 at $2.561 billion. 

• The total cost of all 33 projects plus the Los Angeles projects study is $5.340 billion. 

Capital project funding requests for FY 2020–21. For FY 2020–21 or year 1 of the Five-Year 
Plan for Trial Court Capital-Outlay Projects, a total of $195.639 million is presented for initial 
and/or continuation phases of 12 projects and the Los Angeles projects study. These projects 
provide benefits to 12 different superior courts and would activate a total of 108 courtrooms. At 
its joint meeting on December 19, 2019, the Court Facilities Advisory Committee recommended 
these 12 projects and this study to the Judicial Branch Budget Committee (JBBC) for its 
consideration. The JBBC approved these capital-outlay budget change proposals as 
recommended. Further details of the trial court capital-outlay projects proposed for FY 2020–21 
budget change proposals, including the recommended action of the council by the JBBC, are 
described in a report2 to the council on its agenda for the meeting on March 24, 2020. 

Policy implications 
The future for funding the judicial branch’s courthouse construction program was dependent on a 
reassessment of the council’s unfunded trial court capital-outlay projects. This reassessment was 
completed in November 2019 and approved by the council (see Link A). It was then submitted to 
the Legislature to meet the mandated deadline of December 31, 2019 (see Link B). With the 
council’s November 2019 Statewide List of Trial Court Capital-Outlay Projects (see Link B or 
Attachment A to the attached five-year plan) submitted for legislative consideration, the 
opportunity for projects on this list to be supported for funding by the Legislature and authorized 
by the Governor through the state budget act process may be achievable as early as FY 2020–21. 

                                                 
2 Judicial Council of Cal., Judicial Branch Budget: 2020–21 Capital-Outlay Budget Change Proposals (Mar. 24, 
2020). 
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Comments 
The attached five-year plan was not circulated for comment. However, to confirm its content, 
and specifically its Five-Year Plan for Trial Court Capital-Outlay Projects on page 5, the 
Court Facilities Advisory Committee held a joint public meeting with the JBBC on 
December 19, 2019. Public comments were received in advance of the joint meeting and are 
reflected in the meeting materials available at www.courts.ca.gov/documents/cfac-jbbc-
20191219-materials.pdf. 

Alternatives considered 
For the council’s trial court capital-outlay projects to be considered for funding in the 
2020 Budget Act (FY 2020–21), submission of the five-year plan and capital-outlay budget 
change proposals is required by the DOF for the spring Finance Letter. To advance the judicial 
branch courthouse construction program, no alternatives to the recommended action were 
considered. 

Fiscal and Operational Impacts 

Judicial Council costs 
Costs associated with the implementation of projects in the five-year plan, for needs such as an 
increase in Facilities Services staffing, are yet to be determined and depend on the 
implementation of the recommended council action.  

Capital-outlay project costs 
The scope and cost of a capital-outlay project is confirmed prior to the council’s submission of a 
funding request to the DOF. Once authorized and funded, a capital-outlay project is paid for 
from its allocations by project phase, through the state budget act process. 

Attachments and Links 
1. Attachment 1: Judicial Branch Five-Year Infrastructure Plan for Fiscal Year 2020–21

(Mar. 24, 2020)
2. Link A: Report to the Legislature: Reassessment of Trial Court Capital-Outlay Projects

(Nov. 14, 2019),
https://jcc.legistar.com/View.ashx?M=F&ID=7839251&GUID=371BD830-76BC-47EA-
9EF9-DEDCC8EA49A9

3. Link B: Reassessment of Trial Court Capital-Outlay Projects (Dec. 6, 2019),
www.courts.ca.gov/documents/lr-2019-JC-reassessment-trial-court-capital-outlay-projects-
gov70371_9.pdf

http://www.courts.ca.gov/documents/cfac-jbbc-20191219-materials.pdf
http://www.courts.ca.gov/documents/cfac-jbbc-20191219-materials.pdf
http://www.courts.ca.gov/documents/cfac-jbbc-20191219-materials.pdf
http://www.courts.ca.gov/documents/cfac-jbbc-20191219-materials.pdf
https://jcc.legistar.com/View.ashx?M=F&ID=7839251&GUID=371BD830-76BC-47EA-9EF9-DEDCC8EA49A9
https://jcc.legistar.com/View.ashx?M=F&ID=7839251&GUID=371BD830-76BC-47EA-9EF9-DEDCC8EA49A9
https://jcc.legistar.com/View.ashx?M=F&ID=7839251&GUID=371BD830-76BC-47EA-9EF9-DEDCC8EA49A9
https://jcc.legistar.com/View.ashx?M=F&ID=7839251&GUID=371BD830-76BC-47EA-9EF9-DEDCC8EA49A9
https://www.courts.ca.gov/documents/lr-2019-JC-reassessment-trial-court-capital-outlay-projects-gov70371_9.pdf
https://www.courts.ca.gov/documents/lr-2019-JC-reassessment-trial-court-capital-outlay-projects-gov70371_9.pdf
https://www.courts.ca.gov/documents/lr-2019-JC-reassessment-trial-court-capital-outlay-projects-gov70371_9.pdf
https://www.courts.ca.gov/documents/lr-2019-JC-reassessment-trial-court-capital-outlay-projects-gov70371_9.pdf
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INTRODUCTION 

The California judicial branch consists of the Supreme Court, Courts of Appeal, trial courts, and 
the Judicial Council. The Lockyer-Isenberg Trial Court Funding Act of 1997 (Assem. Bill 233; 
Stats. 1997, ch. 850) consolidated the costs of operating California’s trial courts at the state level. 
The act was based on the premise that state funding of court operations was necessary to provide 
more uniform standards and procedures, economies of scale, structural efficiency, and access for 
the public. 

Following on this act, the Trial Court Facilities Act of 2002 (Sen. Bill 1732; Stats. 2002, 
ch. 1082) specified that counties and the state pursue a process that would ultimately result in 
full state assumption of the financial responsibility and equity ownership of all court facilities. 
To address maintenance costs in existing court facilities and the renovation or construction of 
new court facilities, the Trial Court Facilities Act required counties to contribute to the ongoing 
operation and maintenance of court facilities based on historical expenditures for facilities 
transferred to the state. The act also established a dedicated revenue stream to the State Court 
Facilities Construction Fund for the design, construction, or renovation of these facilities.  

Recognizing the growing demand to replace California’s aging courthouses, additional 
legislation was enacted. Senate Bill 1407 (Stats. 2008, ch. 311) authorizes various fees, penalties, 
and assessments to be deposited in the Immediate and Critical Needs Account (ICNA) to support 
the construction, renovation, and operation of court facilities, including the payment of rental 
costs associated with completed capital-outlay projects funded with lease revenue bonds. 
However, these revenues have been lower than expected, which led to the curtailment of the 
Judicial Council’s capital program. 

On June 27, 2018, when the 2018 Budget Act was passed, the judicial branch courthouse 
construction program was allocated $1.3 billion for the continuing phases of 10 trial court 
capital-outlay projects in the following counties: Glenn, Imperial, Riverside (in both Indio and in 
mid-county regions), Sacramento, Shasta, Siskiyou, Sonoma, Stanislaus, and Tuolumne. This 
highly encouraging support for the construction program also memorialized a notable change in 
the program’s source of funding: The sale of lease revenue bonds to finance a project’s 
construction was backed by the General Fund rather than the ICNA. Since 2008, SB 1407 
projects had relied on the ICNA, which is projected for insolvency as early as fiscal year 
(FY) 2021–22. 

The Judicial Council completed facility master plans for each of the 58 counties in 
December 2003. Those plans were consolidated into a statewide plan, approved by the Judicial 
Council in February 2004 as the Trial Court Five-Year Capital-Outlay Plan, which ranked 201 
projects for future development. Changes to this initial statewide plan have been approved 
incrementally since 2004. The most recently developed statewide list of trial court capital-outlay 
projects and five-year plan for trial court capital-outlay projects is described below and attached 
to this report. 
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 REASSESSMENT OF TRIAL COURT CAPITAL-OUTLAY PROJECTS 

Government Code section 70371.9 required the Judicial Council to conduct a reassessment of all 
trial court capital-outlay projects that had not been fully funded up to and through the 
2018 Budget Act (FY 2018–19) and to submit the report by December 31, 2019, to two 
legislative committees. This reassessment produced the Statewide List of Trial Court Capital 
Projects (see Attachment A) prioritized on needs-based/cost-based scores from the application of 
the council’s Revision of Prioritization Methodology for Trial Court Capital-Outlay Projects 
(see Attachment B). 

A. Process 
The reassessment of the capital-outlay projects can be summarized by five main endeavors: 

1. Revision of the prioritization methodology—developing needs-based criteria and cost-
based criteria to rank projects within priority groups—consistent with Government Code 
section 70371.9; 

2. Assessment of facilities occupied by trial courts, including physical condition 
assessments, as well as assessments related to security, access to court services, and 
overcrowding; 

3. Development of court facility plans and court needs-based projects; 

4. Application of the prioritization methodology to all projects; and 

5. Development of a statewide list of prioritized projects. 

B. Statewide List of Capital-Outlay Projects 
The Statewide List of Trial Court Capital-Outlay Projects has been developed from the 
application of the revised prioritization methodology to the capital projects identified by the 
court facility plans (of which there is one for each county). As defined in the methodology, trial 
court capital-outlay projects are considered those that increase a facility’s gross area, such as a 
building addition; that substantially renovate a major portion of a facility; that comprise a new 
facility or an acquisition; or that change the use of a facility, such as the conversion from non-
court use to court use. 

Details of the list are as follows: 

• A total of 80 projects for 41 of the 58 trial courts. 

• All 80 projects affect 165 of the total 457 facilities in the judicial branch’s real estate 
portfolio. 

• Project distribution among need groups is Immediate, 18; Critical, 29; High, 15; 
Medium, 9; and Low, 9. 
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• The total cost of each need group is Immediate, $2.3 billion; Critical, $7.9 billion;
High, $1.3 billion; Medium, $1.6 billion; and Low, $0.1 billion.

• Of the 80 projects, 56 are for new construction and 24 for renovation and/or addition.

• The total cost for the 56 new construction projects is estimated at $10.6 billion; the total
cost for the 24 renovation and/or addition projects is estimated at $2.6 billion.

• The total cost of all 80 projects is estimated at $13.2 billion.

C. Revision of Prioritization Methodology
The methodology (see Attachment B) involves a two-step process:1 Step 1 identifies (1) the 
general physical condition of the buildings; (2) needed improvement to the physical condition of 
buildings to alleviate the totality of risks associated with seismic conditions, fire and life safety 
conditions, Americans with Disabilities Act requirements, and environmental hazards; (3) court 
security features within buildings; (4) access to court services; (5) overcrowding; and (6) capital-
outlay projects that replace or renovate courtrooms in court buildings where there is a risk to 
court users due to potential catastrophic events. 

Step 2 involves applying the needs-based criteria and cost-based criteria to rank projects within 
the priority groups. 

In the most essential terms, the methodology can be described as: 

• Needs-based criteria = Priority Group
• Needs-based and cost-based criteria = Rank within Priority Group

INTEGRATING CLIMATE CHANGE INTO PLANNING AND INVESTMENT

The Judicial Council has supported climate adaptation and sustainability practices in the 
construction, operations, and maintenance of approximately 450 court facilities that house 
California’s court system. The council’s capital program focuses on proven design approaches and 
building elements that can improve court facilities and result in cost-effective, sustainable 
buildings. Strategies include protecting, conserving, and restoring water resources, installing water 
reuse systems, and improving energy efficiency. Other strategies include promoting a healthy 
indoor environment, using environmentally friendly building materials, recycling materials during 
construction and demolition, and using flexible designs that anticipate future changes and 
enhance building longevity. The Judicial Council also designs its buildings to achieve at least 
LEED (Leadership in Energy and Environmental Design) Silver certification equivalency.  

1 For more detailed information, see Judicial Council of Cal., Court Facilities: Reassessment of Trial Court Capital-
Outlay Projects (Nov. 5, 2019), agenda item 19-129 of the Judicial Council meeting of November 14, 2019, 
https://jcc.legistar.com/View.ashx?M=F&ID=7862663&GUID=C63B6E8E-6A8D-476C-BF8F-634132CB381F. 

https://jcc.legistar.com/View.ashx?M=F&ID=7862663&GUID=C63B6E8E-6A8D-476C-BF8F-634132CB381F
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 EXISTING FACILITIES 

The facilities of the Supreme Court, Courts of Appeal, and trial courts encompass not only the 
public courtroom spaces, but also the chambers and workspace where judicial officers and 
courtroom staff prepare for proceedings; secure areas, including holding cells; and building 
support functions. 

The trial courts are located in each of the 58 counties, in approximately 450 facilities and 
2,100 courtrooms, covering approximately 16 million square feet of usable area and more than 
21 million square feet of space under Judicial Council responsibility and management. 

The Courts of Appeal are organized into six districts, which operate in nine different locations in 
approximately 508,000 square feet. The Fresno and Riverside appellate courts are housed in 
stand-alone, state-owned facilities with the balance being co-located in other leased or state-
owned space. 

The Supreme Court is located in the Civic Center Plaza in San Francisco (101,500 square feet) and 
in the Ronald Reagan State Building in Los Angeles (7,600 square feet). 

Currently, the Judicial Council administrative facilities are located in San Francisco and 
Sacramento, with office space totaling approximately 270,000 square feet.  

 DRIVERS OF INFRASTRUCTURE NEEDS 

The primary drivers of court facility needs include providing a safe and secure facility, 
improving poor functional conditions, addressing inadequate physical conditions including 
seismically deficient facilities, and expanding access to justice. Addressing these needs is 
consistent with the Chief Justice’s Access 3D initiative to expand and improve the public’s 
physical, remote, and equal access to the courts.  

 PROPOSAL 

A. Capital Project Funding Requests for FY 2020–21 
The five-year plan for trial court capital-outlay projects in the table below proposes funding for 
12 projects on the Judicial Council’s approved statewide list of projects (see Attachment A). It 
also proposes funding to develop a master plan for projects within the County of Los Angeles.  
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Five-Year Plan for Trial Court Capital-Outlay Projects 

1 2 3 4 5

County Project Name Courtrooms FY 2020-21  FY 2021-22  FY 2022-23  FY 2023-24  FY 2024-25 

Los Angeles Los Angeles Master Plan  $   2,000 S

Lake New Lakeport Courthouse 4  $   51,200 DB

Mendocino New Ukiah Courthouse 7  $   3,584 D  $   86,016 B

Nevada New Nevada City Courthouse 6  $   400 S  $   7,512 AD  $   83,888 B

Butte Butte County Juvenile Hall Addition and 
Renovation

1  $   400 APW  $   1,900 C

Monterey New Fort Ord Courthouse 7  $   36,786 AD  $   93,314 B

Lake New Clearlake Courthouse 1  $   3,600 A  $   2,610 PW  $   8,790 C

San Bernardino San Bernardino Juvenile Dependency 
Courthouse Addition and Renovation

2  $   5,975 AP  $   435 W  $   2,390 C

Solano New Solano Hall of Justice (Fairfield) 12  $   18,007 AD  $   152,193 B

Fresno New Fresno Courthouse 36  $   12,400 A  $   9,414 D  $   461,286 B

Kern New Ridgecrest Courthouse 2  $   5,815 AD  $   36,385 B

Plumas New Quincy Courthouse 3  $   6,380 AD  $   59,520 B

Stanislaus New Modesto Courthouse Courtroom 
Renovation 

3  $   11,100 WC

Los Angeles New Santa Clarita Courthouse 24  $   41,592 AD  $   303,408 B

San Luis Obispo New San Luis Obispo Courthouse 12  $   24,100 A  $   4,824 D  $   155,976 B

San Joaquin New Tracy Courthouse 2  $   5,330 D  $   29,070 B

Los Angeles New West Los Angeles Courthouse 32  $   54,600 A  $   8,206 D  $   402,094 B

Kern New Mojave Courthouse 3  $   5,920 AD  $   50,880 B

Placer New Tahoe Area Courthouse 1  $   8,580 AD  $   26,220 B

Los Angeles New Inglewood Courthouse 30  $   49,200 A  $   7,658 D  $   375,242 B

Contra Costa New Richmond Courthouse 6  $   18,072 AD  $   89,628 B

San Francisco New San Francisco Hall of Justice 24  $   77,700 A  $   7,648 D  $   374,752 B

Orange New Orange County Collaborative Courthouse 3  $   23,384 AD  $   90,016 B

Santa Barbara New Santa Barbara Criminal Courthouse 8  $   3,084 D  $   99,716 B

El Dorado New Placerville Courthouse 6  $   8,584 AD  $   83,616 B

Los Angeles New Van Nuys Courthouse 
(East/new + West/renovation)

55  $   13,836 D  $   908,564 B

Los Angeles New Downtown Los Angeles Courthouse 
(Mosk Replacement)

47  $   10,967 D  $   720,134 B

Fresno Fresno Juvenile Delinquency Courthouse 
Renovation

2  $   265 PW  $   5,035 C

Inyo New Inyo County Courthouse 2  $   5,990 AD  $   43,800 B

San Bernardino New Victorville Courthouse 31  $   4,400 A

Mariposa New Mariposa Courthouse 2  $   5,170 AD

Los Angeles Chatsworth Courthouse Renovation 7  $   7,087 PW

Santa Cruz New Santa Cruz Courthouse 9  $   12,100 A

San Diego New San Diego Juvenile Courthouse 10  $   13,100 A

Totals (in thousands)  $      195,639  $      848,627  $      841,804  $      894,988  $   2,561,790 
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Table Legend: 
S = Study; A = Acquisition; P = Preliminary Plans; W = Working Drawings; C = Construction; 
D = Performance Criteria; B = Design-Build 
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B. Capital Project Delivery Methods
Construction for courthouse capital projects has been primarily procured through the 
construction manager at risk (CMAR) method. The CMAR delivery method will continue to 
be utilized for renovation projects. However, to take advantage of market conditions, be 
consistent with other state agencies, and to save time and cost through single-vendor 
procurement, the Judicial Council is proposing to use the design-build delivery method. 
Design-build was previously available to the Judicial Council under Government Code section 
70391.7. However, this statute is no longer viable and needs to be repealed. Therefore, budget 
trailer bill language will be requested in the FY 2020–21 state budget to authorize the council to 
utilize the design-build delivery method for its courthouse construction program.  



Attachments

ATTACHMENT A Statewide List of Trial Court Capital-Outlay Projects (Nov. 14, 2019), 
 provided in summary and detailed formats 

ATTACHMENT B Revision of Prioritization Methodology for Trial Court Capital-         
Outlay Projects (Nov. 14, 2019)



County Project Name Priority Group Courtrooms
Project 

Cost 
(in millions)

Needs 
Score

Cost 
Score

Group 
Score

Lake New Lakeport Courthouse Immediate Need 4 $51.2 21.0 1.0 22.0

Mendocino New Ukiah Courthouse Immediate Need 7 $89.6 18.0 1.2 19.2

Nevada New Nevada City Courthouse Immediate Need 6 $91.8 18.0 0.6 18.6

Butte Butte County Juvenile Hall Addition and Renovation Immediate Need 1 $2.3 18.0 0.6 18.6

Monterey New Fort Ord Courthouse Immediate Need 7 $130.1 17.9 0.6 18.5

Lake New Clearlake Courthouse Immediate Need 1 $15.0 17.5 0.4 17.9

San Bernardino San Bernardino Juvenile Dependency Courthouse 
Addition and Renovation Immediate Need 2 $8.8 17.0 0.6 17.6

Solano New Solano Hall of Justice (Fairfield) Immediate Need 12 $170.2 17.0 0.6 17.6

Fresno New Fresno Courthouse Immediate Need 36 $483.1 16.5 1.0 17.5

Kern New Ridgecrest Courthouse Immediate Need 2 $42.2 17.0 0.4 17.4

Plumas New Quincy Courthouse Immediate Need 3 $65.9 17.0 0.2 17.2

Stanislaus New Modesto Courthouse Courtroom Renovation Immediate Need 3 $11.1 16.5 0.6 17.1

Los Angeles New Santa Clarita Courthouse Immediate Need 24 $345.0 16.4 0.6 17.0

San Luis Obispo New San Luis Obispo Courthouse Immediate Need 12 $184.9 16.5 0.4 16.9

San Joaquin New Tracy Courthouse Immediate Need 2 $34.4 16.5 0.4 16.9

Los Angeles New West Los Angeles Courthouse Immediate Need 32 $464.9 16.0 0.6 16.6

Kern New Mojave Courthouse Immediate Need 3 $56.8 16.0 0.4 16.4

Placer New Tahoe Area Courthouse Immediate Need 1 $34.8 16.0 0.4 16.4

Los Angeles New Inglewood Courthouse Critical Need 30 $432.1 15.7 0.6 16.3

Contra Costa New Richmond Courthouse Critical Need 6 $107.7 15.5 0.6 16.1

San Francisco New San Francisco Hall of Justice Critical Need 24 $460.1 15.5 0.4 15.9

Orange New Orange County Collaborative Courthouse Critical Need 3 $113.4 15.0 0.8 15.8

Santa Barbara New Santa Barbara Criminal Courthouse Critical Need 8 $102.8 14.5 1.2 15.7

El Dorado New Placerville Courthouse Critical Need 6 $92.2 14.8 0.6 15.4

Los Angeles New Van Nuys Courthouse 
(East/new + West/renovation) Critical Need 55 $922.4 14.8 0.6 15.4

Los Angeles New Downtown Los Angeles Courthouse 
(Mosk Replacement) Critical Need 47 $731.1 14.3 1.0 15.3

Fresno Fresno Juvenile Delinquency Courthouse Renovation Critical Need 2 $5.3 13.6 1.6 15.2

Inyo New Inyo County Courthouse Critical Need 2 $43.8 14.6 0.6 15.2

San Bernardino New Victorville Courthouse Critical Need 31 $392.5 14.6 0.6 15.2

Mariposa New Mariposa Courthouse Critical Need 2 $42.6 14.5 0.4 14.9

Los Angeles Chatsworth Courthouse Renovation Critical Need 7 $37.7 13.9 1.0 14.9

Santa Cruz New Santa Cruz Courthouse Critical Need 9 $139.8 13.7 1.0 14.7

San Diego New San Diego Juvenile Courthouse Critical Need 10 $121.4 14.0 0.6 14.6

Riverside New Riverside Juvenile Courthouse Critical Need 5 $77.9 14.0 0.6 14.6

Tulare New Tulare North County Courthouse Critical Need 14 $198.9 14.0 0.6 14.6

Los Angeles New West Covina Courthouse Critical Need 15 $215.5 13.9 0.6 14.5

Los Angeles New Eastlake Courthouse Critical Need 6 $119.1 14.1 0.4 14.5

Kern New Bakersfield Superior Courthouse Critical Need 33 $434.2 13.8 0.6 14.4

Sonoma New Sonoma Civil Courthouse Critical Need 8 $102.8 13.4 1.0 14.4

San Luis Obispo New Grover Beach Branch Courthouse Critical Need 1 $18.0 13.8 0.4 14.2

Alameda New Alameda County Community Justice Center Critical Need 57 $895.8 13.5 0.6 14.1

Critical Need

Statewide List of Trial Court Capital-Outlay Projects
Summary Version

Immediate Need

Adopted by Judicial Council of California November 14, 2019 Page 1 of 2
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County Project Name Priority Group Courtrooms
Project 

Cost 
(in millions)

Needs 
Score

Cost 
Score

Group 
Score

Imperial Winterhaven Branch Courthouse Addition and 
Renovation Critical Need 1 $3.6 13.5 0.6 14.1

Los Angeles Los Angeles Metropolitan Courthouse Renovation Critical Need 14 $215.6 13.5 0.6 14.1

Los Angeles New North Central Los Angeles Courthouse Critical Need 12 $196.3 13.5 0.6 14.1

Riverside New Palm Springs Courthouse Critical Need 9 $98.6 13.0 0.6 13.6

Orange New Orange South County Courthouse Critical Need 16 $232.0 13.0 0.6 13.6

Los Angeles Foltz Courthouse Renovation Critical Need 60 $1,400.9 13.0 0.4 13.4

San Diego San Diego South County Regional Courthouse 
Renovation High Need 4 $10.5 12.5 0.6 13.1

San Mateo New San Mateo Northern Branch Courthouse High Need 5 $94.4 12.3 0.6 12.9

Los Angeles New Pasadena Courthouse High Need 17 $256.9 12.0 0.6 12.6

Solano New Solano Justice Center (Vallejo) High Need 6 $100.9 12.0 0.6 12.6

Monterey New South Monterey County Courthouse High Need 1 $27.9 11.9 0.6 12.5

Del Norte New Del Norte County Main Courthouse High Need 3 $59.4 11.8 0.4 12.2

San Francisco San Francisco Civic Center Courthouse Renovation High Need 7 $44.9 11.2 0.8 12.0

San Diego San Diego North Regional Courthouse Complex 
Renovation - North Building High Need 14 $135.1 11.0 0.6 11.6

Riverside New Riverside Hall of Justice Annex High Need 10 $133.3 11.0 0.6 11.6

Riverside New Moreno Valley Courthouse High Need 9 $109.8 10.9 0.6 11.5

Humboldt New Eureka Courthouse High Need 9 $135.1 11.0 0.4 11.4

Merced New Merced Courthouse Annex High Need 1 $18.1 10.1 1.0 11.1

Yuba New Yuba County Courthouse High Need 6 $84.7 10.5 0.6 11.1

San Bernardino San Bernardino Courthouse Annex Renovation High Need 11 $46.5 10.2 0.8 11.0

Modoc New Barclay Justice Center High Need 2 $43.1 10.6 0.2 10.8

Ventura New Ventura East County Courthouse Medium Need 7 $94.1 9.4 0.6 10.0

Colusa Colusa Courthouse Annex Renovation Medium Need 1 $17.4 9.1 0.8 9.9

Santa Clara New Santa Clara Hall of Justice Medium Need 36 $521.0 9.0 0.6 9.6

Los Angeles Edelman Courthouse Renovation Medium Need 6 $112.1 8.4 0.6 9.0

Los Angeles New Los Angeles Mental Health Courthouse Medium Need 4 $112.3 8.5 0.4 8.9

Los Angeles New Lancaster Dependency Courthouse Medium Need 6 $89.1 8.2 0.6 8.8

San Diego San Diego East County Regional Center Renovation Medium Need 17 $169.7 8.0 0.6 8.6

Los Angeles New Torrance Dependency Courthouse and 
Traffic Annex Medium Need 7 $94.2 7.7 0.6 8.3

Los Angeles Compton Courthouse Renovation Medium Need 31 $340.7 7.5 0.6 8.1

Riverside Riverside Southwest Justice Center Renovation Low Need 1 $14.9 6.0 0.8 6.8

San Diego New San Diego Traffic Courthouse Low Need 4 $55.3 6.0 0.6 6.6

Santa Barbara Santa Maria Building G Renovation Low Need 1 $5.1 5.5 0.8 6.3

Butte Butte County Courthouse Addition and Renovation Low Need 2 $20.2 5.5 0.6 6.1

Sacramento Sacramento Juvenile Courthouse Renovation Low Need 2 $11.1 5.0 0.8 5.8

Riverside Banning Justice Center Addition Low Need 2 $21.9 4.5 0.6 5.1

Tehama Tehama Courthouse Renovation Low Need 2 $3.0 4.0 0.6 4.6

Yolo Yolo Superior Courthouse Renovation Low Need 0 $0.9 3.5 0.8 4.3

Santa Clara Santa Clara Family Justice Center Renovation Low Need 0 $1.9 2.5 0.8 3.3

Low Need

Medium Need

High Need

Critical Need, continued

Adopted by Judicial Council of California November 14, 2019 Page 2 of 2



County Project Name Priority Group Courtrooms
Project 

Cost 
(in millions)

Facility 
Condition 

Index (FCI)

Physical 
Condition Overcrowding

Access to 
Court 

Services

Seismic Risk 
Factor

Needs 
Score

Cost 
Avoidance Minimization

Project Cost 
per 

Court User

Costs Spent 
to Date

Total Cost 
Points

Cost 
Score

Group 
Score

Lake New Lakeport Courthouse Immediate Need 4 $51.2 5.00 4.00 3.50 1.50 2.00 21.0 3.82 3.10 16.78 25.00 48.70 1.0 22.0

Mendocino New Ukiah Courthouse Immediate Need 7 $89.6 4.00 4.00 3.00 0.00 2.00 18.0 17.70 4.30 14.12 15.44 51.56 1.2 19.2

Nevada New Nevada City Courthouse Immediate Need 6 $91.8 3.50 3.20 3.27 0.00 3.00 18.0 3.62 2.61 14.42 2.35 23.00 0.6 18.6

Butte Butte County Juvenile Hall Addition and Renovation Immediate Need 1 $2.3 3.00 3.00 4.50 0.50 2.00 18.0 0.00 0.01 24.24 0.00 24.25 0.6 18.6

Monterey New Fort Ord Courthouse Immediate Need 7 $130.1 4.00 4.50 1.44 0.00 3.00 17.9 9.23 1.65 17.15 0.00 28.03 0.6 18.5

Lake New Clearlake Courthouse Immediate Need 1 $15.0 4.00 3.00 3.00 1.50 2.00 17.5 0.00 4.49 15.32 0.00 19.81 0.4 17.9

San Bernardino San Bernardino Juvenile Dependency Courthouse 
Addition and Renovation Immediate Need 2 $8.8 5.00 0.50 3.50 3.00 0.00 17.0 0.00 3.42 23.81 0.00 27.23 0.6 17.6

Solano New Solano Hall of Justice (Fairfield) Immediate Need 12 $170.2 3.00 4.00 2.00 0.00 3.00 17.0 0.00 3.13 18.52 0.00 21.65 0.6 17.6

Fresno New Fresno Courthouse Immediate Need 36 $483.1 2.50 4.00 1.66 1.50 2.00 16.5 9.94 1.91 19.40 11.29 42.54 1.0 17.5

Kern New Ridgecrest Courthouse Immediate Need 2 $42.2 5.00 1.86 3.77 2.00 0.00 17.0 2.58 1.58 16.16 0.00 20.32 0.4 17.4

Plumas New Quincy Courthouse Immediate Need 3 $65.9 2.50 4.50 2.00 0.00 3.00 17.0 0.00 2.06 1.48 1.38 4.92 0.2 17.2

Stanislaus New Modesto Courthouse Courtroom Renovation Immediate Need 3 $11.1 3.00 2.50 4.50 1.50 0.00 16.5 5.78 0.00 23.97 0.00 29.75 0.6 17.1

Los Angeles New Santa Clarita Courthouse Immediate Need 24 $345.0 2.05 4.37 2.02 0.00 3.00 16.4 0.00 5.91 17.76 1.19 24.86 0.6 17.0

San Luis Obispo New San Luis Obispo Courthouse Immediate Need 12 $184.9 3.50 2.50 3.50 0.50 2.00 16.5 0.71 1.59 17.72 0.00 20.02 0.4 16.9

San Joaquin New Tracy Courthouse Immediate Need 2 $34.4 5.00 2.50 3.50 1.50 0.00 16.5 0.00 1.43 18.43 0.00 19.86 0.4 16.9

Los Angeles New West Los Angeles Courthouse Immediate Need 32 $464.9 2.32 4.24 1.90 0.00 3.00 16.0 0.00 6.50 17.67 0.00 24.17 0.6 16.6

Kern New Mojave Courthouse Immediate Need 3 $56.8 3.00 2.00 4.50 2.00 0.00 16.0 0.00 0.38 17.11 0.12 17.61 0.4 16.4

Placer New Tahoe Area Courthouse Immediate Need 1 $34.8 2.50 3.00 4.50 1.00 0.00 16.0 1.25 0.22 13.53 0.00 15.00 0.4 16.4

Los Angeles New Inglewood Courthouse Critical Need 30 $432.1 2.23 4.16 1.90 0.00 3.00 15.7 0.00 6.30 17.74 0.00 24.04 0.6 16.3

Contra Costa New Richmond Courthouse Critical Need 6 $107.7 3.50 3.50 1.50 0.00 2.00 15.5 0.00 2.35 19.33 0.00 21.68 0.6 16.1

San Francisco New San Francisco Hall of Justice Critical Need 24 $460.1 4.00 3.00 2.00 0.00 2.00 15.5 0.00 3.58 14.08 0.00 17.66 0.4 15.9

Orange New Orange County Collaborative Courthouse Critical Need 3 $113.4 3.00 3.50 1.98 0.00 2.00 15.0 0.00 25.00 9.60 0.00 34.60 0.8 15.8

Santa Barbara New Santa Barbara Criminal Courthouse Critical Need 8 $102.8 3.00 3.00 2.00 0.00 2.00 14.5 14.01 2.18 19.09 25.00 60.28 1.2 15.7

El Dorado New Placerville Courthouse Critical Need 6 $92.2 3.17 2.27 2.33 0.00 2.00 14.8 3.31 2.06 18.69 3.48 27.54 0.6 15.4

Los Angeles New Van Nuys Courthouse 
(East/new + West/renovation) Critical Need 55 $922.4 2.36 3.90 1.83 0.00 3.00 14.8 0.00 4.72 16.47 0.00 21.19 0.6 15.4

Los Angeles New Downtown Los Angeles Courthouse 
(Mosk Replacement) Critical Need 47 $731.1 2.00 4.50 1.46 0.00 3.00 14.3 25.00 2.67 17.12 0.00 44.79 1.0 15.3

Fresno Fresno Juvenile Delinquency Courthouse Renovation Critical Need 2 $5.3 2.21 3.00 1.21 1.50 2.00 13.6 25.00 25.00 24.27 0.00 74.27 1.6 15.2

Inyo New Inyo County Courthouse Critical Need 2 $43.8 2.50 3.00 4.07 0.00 0.00 14.6 25.00 1.86 0.03 0.60 27.49 0.6 15.2

San Bernardino New Victorville Courthouse Critical Need 31 $392.5 2.15 2.71 2.25 3.00 2.00 14.6 0.00 0.37 20.69 0.00 21.06 0.6 15.2

Mariposa New Mariposa Courthouse Critical Need 2 $42.6 2.50 2.50 4.50 0.00 0.00 14.5 10.14 2.52 0.00 0.00 12.66 0.4 14.9

Los Angeles Chatsworth Courthouse Renovation Critical Need 7 $37.7 1.88 3.53 1.64 0.00 3.00 13.9 0.00 25.00 22.58 0.00 47.58 1.0 14.9

Santa Cruz New Santa Cruz Courthouse Critical Need 9 $139.8 2.44 3.15 1.76 0.00 2.00 13.7 25.00 1.91 18.30 0.00 45.21 1.0 14.7

San Diego New San Diego Juvenile Courthouse Critical Need 10 $121.4 4.00 2.00 3.00 0.00 0.00 14.0 0.00 1.25 20.22 0.00 21.47 0.6 14.6

Riverside New Riverside Juvenile Courthouse Critical Need 5 $77.9 2.50 1.00 3.00 2.50 0.00 14.0 0.00 0.60 20.66 0.00 21.26 0.6 14.6

Tulare New Tulare North County Courthouse Critical Need 14 $198.9 2.50 3.00 2.50 1.00 0.00 14.0 0.76 0.90 19.05 0.00 20.71 0.6 14.6

Los Angeles New West Covina Courthouse Critical Need 15 $215.5 3.38 3.12 1.18 0.00 3.00 13.9 0.00 6.02 17.76 0.00 23.78 0.6 14.5

Los Angeles New Eastlake Courthouse Critical Need 6 $119.1 2.50 3.00 3.13 0.00 2.00 14.1 0.00 1.23 14.82 0.17 16.22 0.4 14.5

Kern New Bakersfield Superior Courthouse Critical Need 33 $434.2 2.66 3.00 1.54 2.00 0.00 13.8 4.95 1.39 19.66 0.00 26.00 0.6 14.4

Sonoma New Sonoma Civil Courthouse Critical Need 8 $102.8 2.50 3.00 2.05 0.00 2.00 13.4 18.06 7.98 19.92 0.00 45.96 1.0 14.4

San Luis Obispo New Grover Beach Branch Courthouse Critical Need 1 $18.0 2.50 3.00 3.22 0.50 0.00 13.8 0.00 0.81 16.41 0.00 17.22 0.4 14.2

Alameda New Alameda County Community Justice Center Critical Need 57 $895.8 3.13 2.62 1.18 0.00 3.00 13.5 8.66 2.14 18.12 0.00 28.92 0.6 14.1

Security

Immediate Need
5.00

5.00

5.00

5.00

5.00

4.00

5.00

5.00

4.81

4.32

5.00

5.00

4.93

4.50

4.00

4.48

4.50

5.00

Critical Need
4.46

5.00

4.50

4.51

4.50

5.00

3.68

3.37

3.71

5.00

2.53

5.00

3.91

4.39

5.00

5.00

5.00

3.24

3.45

4.65

3.83

4.56

3.61
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County Project Name Priority Group Courtrooms
Project 

Cost 
(in millions)

Facility 
Condition 

Index (FCI)

Physical 
Condition Overcrowding

Access to 
Court 

Services

Seismic Risk 
Factor

Needs 
Score

Cost 
Avoidance Minimization

Project Cost 
per 

Court User

Costs Spent 
to Date

Total Cost 
Points

Cost 
Score

Group 
Score

Security

Imperial Winterhaven Branch Courthouse Addition and 
Renovation Critical Need 1 $3.6 5.00 2.00 3.50 1.00 0.00 13.5 0.00 1.50 23.43 0.00 24.93 0.6 14.1

Los Angeles Los Angeles Metropolitan Courthouse Renovation Critical Need 14 $215.6 5.00 3.00 0.50 0.00 0.00 13.5 0.00 10.77 17.21 0.00 27.98 0.6 14.1

Los Angeles New North Central Los Angeles Courthouse Critical Need 12 $196.3 3.04 2.83 1.63 0.00 3.00 13.5 0.00 3.35 16.69 2.39 22.43 0.6 14.1

Riverside New Palm Springs Courthouse Critical Need 9 $98.6 1.50 3.00 3.00 2.50 0.00 13.0 0.00 0.18 22.09 0.00 22.27 0.6 13.6

Orange New Orange South County Courthouse Critical Need 16 $232.0 3.50 2.50 2.00 0.00 0.00 13.0 1.98 1.78 19.37 0.00 23.13 0.6 13.6

Los Angeles Foltz Courthouse Renovation Critical Need 60 $1,400.9 1.50 3.50 1.50 0.00 2.00 13.0 0.00 1.61 12.95 0.00 14.56 0.4 13.4

San Diego San Diego South County Regional Courthouse 
Renovation High Need 4 $10.5 4.00 1.50 2.00 0.00 0.00 12.5 0.00 4.79 24.33 0.00 29.12 0.6 13.1

San Mateo New San Mateo Northern Branch Courthouse High Need 5 $94.4 4.50 2.00 1.33 0.00 0.00 12.3 4.28 5.37 17.90 0.00 27.55 0.6 12.9

Los Angeles New Pasadena Courthouse High Need 17 $256.9 4.00 3.00 2.50 0.00 0.00 12.0 0.00 3.83 17.36 0.00 21.19 0.6 12.6

Solano New Solano Justice Center (Vallejo) High Need 6 $100.9 4.50 2.50 0.50 0.00 2.00 12.0 0.00 3.74 17.23 0.00 20.97 0.6 12.6

Monterey New South Monterey County Courthouse High Need 1 $27.9 4.50 2.00 2.69 0.00 0.00 11.9 1.13 3.10 12.98 8.56 25.77 0.6 12.5

Del Norte New Del Norte County Main Courthouse High Need 3 $59.4 3.00 1.50 2.29 0.00 0.00 11.8 3.03 3.23 6.45 0.00 12.71 0.4 12.2

San Francisco San Francisco Civic Center Courthouse Renovation High Need 7 $44.9 3.50 2.00 0.98 0.00 2.00 11.2 2.83 12.33 21.65 0.00 36.81 0.8 12.0

San Diego San Diego North Regional Courthouse Complex 
Renovation - North Building High Need 14 $135.1 1.50 2.50 2.00 0.00 0.00 11.0 0.00 1.80 21.30 0.00 23.10 0.6 11.6

Riverside New Riverside Hall of Justice Annex High Need 10 $133.3 3.50 2.00 0.50 2.50 0.00 11.0 0.00 3.57 21.36 0.00 24.93 0.6 11.6

Riverside New Moreno Valley Courthouse High Need 9 $109.8 3.50 2.00 0.50 2.50 0.00 10.9 4.73 3.97 21.71 0.00 30.41 0.6 11.5

Humboldt New Eureka Courthouse High Need 9 $135.1 2.00 3.00 2.03 1.50 2.00 11.0 0.00 1.77 17.12 0.00 18.89 0.4 11.4

Merced New Merced Courthouse Annex High Need 1 $18.1 2.27 0.73 0.83 1.50 0.00 10.1 13.51 13.92 18.24 0.00 45.67 1.0 11.1

Yuba New Yuba County Courthouse High Need 6 $84.7 3.00 2.00 2.50 0.50 0.00 10.5 3.23 1.49 16.39 0.00 21.11 0.6 11.1

San Bernardino San Bernardino Courthouse Annex Renovation High Need 11 $46.5 3.00 2.50 0.50 3.00 0.00 10.2 10.08 1.59 23.86 0.00 35.53 0.8 11.0

Modoc New Barclay Justice Center High Need 2 $43.1 3.00 2.50 2.15 0.00 0.00 10.6 2.04 4.90 0.00 0.00 6.94 0.2 10.8

Ventura New Ventura East County Courthouse Medium Need 7 $94.1 1.91 2.41 1.41 1.00 2.00 9.4 0.00 5.20 20.60 0.00 25.80 0.6 10.0

Colusa Colusa Courthouse Annex Renovation Medium Need 1 $17.4 2.50 1.00 3.30 0.00 0.00 9.1 16.25 6.50 8.48 0.00 31.23 0.8 9.9

Santa Clara New Santa Clara Hall of Justice Medium Need 36 $521.0 3.16 2.34 1.67 0.00 0.00 9.0 0.00 1.35 19.76 0.00 21.11 0.6 9.6

Los Angeles Edelman Courthouse Renovation Medium Need 6 $112.1 2.06 1.68 1.75 0.00 2.00 8.4 0.00 8.52 15.44 0.00 23.96 0.6 9.0

Los Angeles New Los Angeles Mental Health Courthouse Medium Need 4 $112.3 2.00 1.50 1.50 0.00 2.00 8.5 0.00 2.72 10.41 0.00 13.13 0.4 8.9

Los Angeles New Lancaster Dependency Courthouse Medium Need 6 $89.1 2.00 1.62 1.50 0.00 2.00 8.2 0.00 8.10 17.50 0.00 25.60 0.6 8.8

San Diego San Diego East County Regional Center Renovation Medium Need 17 $169.7 1.50 2.00 0.50 0.00 0.00 8.0 0.00 2.44 21.15 0.00 23.59 0.6 8.6

Los Angeles New Torrance Dependency Courthouse and 
Traffic Annex Medium Need 7 $94.2 2.10 1.53 1.57 0.00 2.00 7.7 0.00 7.14 18.24 0.00 25.38 0.6 8.3

Los Angeles Compton Courthouse Renovation Medium Need 31 $340.7 2.00 3.00 2.00 0.00 0.00 7.5 0.00 1.85 19.57 0.00 21.42 0.6 8.1

Riverside Riverside Southwest Justice Center Renovation Low Need 1 $14.9 1.50 1.00 0.50 2.50 0.00 6.0 0.00 13.93 20.87 0.00 34.80 0.8 6.8

San Diego New San Diego Traffic Courthouse Low Need 4 $55.3 3.00 1.50 0.50 0.00 0.00 6.0 0.00 4.92 19.50 0.00 24.42 0.6 6.6

Santa Barbara Santa Maria Building G Renovation Low Need 1 $5.1 3.00 1.50 0.50 0.00 0.00 5.5 0.00 10.16 22.92 0.00 33.08 0.8 6.3

Butte Butte County Courthouse Addition and Renovation Low Need 2 $20.2 1.50 2.00 1.00 0.50 0.00 5.5 0.00 5.85 20.01 0.00 25.86 0.6 6.1

Sacramento Sacramento Juvenile Courthouse Renovation Low Need 2 $11.1 2.00 0.50 0.50 1.50 0.00 5.0 0.00 9.95 23.02 0.00 32.97 0.8 5.8

Riverside Banning Justice Center Addition Low Need 2 $21.9 0.50 0.50 0.50 2.50 0.00 4.5 0.00 0.83 22.09 0.00 22.92 0.6 5.1

Tehama Tehama Courthouse Renovation Low Need 2 $3.0 0.50 0.50 0.50 2.00 0.00 4.0 0.00 2.05 24.51 0.00 26.56 0.6 4.6

Yolo Yolo Superior Courthouse Renovation Low Need 0 $0.9 0.50 1.50 0.50 0.50 0.00 3.5 0.00 7.30 25.00 0.00 32.30 0.8 4.3

Santa Clara Santa Clara Family Justice Center Renovation Low Need 0 $1.9 0.50 1.00 0.50 0.00 0.00 2.5 2.38 8.41 24.72 0.00 35.51 0.8 3.3

2.00

5.00

2.96

3.00

5.00

4.50

High Need

5.00

4.50

2.50

2.50

2.74

5.00

2.72

5.00

2.50

2.41

0.50

4.78

1.84

0.95

1.50

1.04

2.50

1.19

2.98

Medium Need
0.68

0.50

0.50

0.50

Critical Need, continued

1.00

0.50

0.50

0.50

0.50

4.00

0.50

0.50

Low Need
0.50

2.33
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REASSESSMENT OF TRIAL COURT CAPITAL-OUTLAY PLAN 

Senate Bill 847 (Stats. 2018, ch. 45, § 8), which is trailer bill language related to the 2018 Budget 
Act and codified as Government Code section 70371.9, requires the Judicial Council of California 
to reassess projects identified in its update to its trial court capital-outlay plan and prioritization 
methodology adopted on October 24, 2008.1 (The text of the statute is included in Exhibit A.) SB 
847 provides that other projects may be included for reassessment at the discretion of the Judicial 
Council and specifies the criteria to be used in the reassessment. The reassessment is to be 
submitted to the Senate Committee on Budget and Fiscal Review and the Assembly Committee on 
Budget by December 31, 2019. 

SB 847 requires the reassessment to be based on existing criteria along with the newly mandated 
criteria, necessitating the revision of the current prioritization methodology. The list of prioritized 
projects to be developed in response to SB 847—referred to as the Trial Court Capital-Outlay 
Plan—will be adopted annually by the Judicial Council and submitted to the California Department 
of Finance. Projects can be for new construction or for acquisition, renovations, building additions, 
and conversion of structures to court use. 

This reassessment will be conducted by the Judicial Council’s Court Facilities Advisory Committee 
(CFAC) with support from the Judicial Council’s Facilities Services office. The CFAC will submit 
its report and recommended prioritization of court facilities to the Judicial Council in November 
2019. 

Please note the following:  

 The reassessment will be expedited due to the legislatively mandated December 2019
deadline. The CFAC may need to update or revise any part of the revised methodology
if anomalies are discovered during the reassessment process.

 The application of this methodology is intended to develop a system for comparing one
building to another. It is not intended to survey existing seismic, fire and life safety
(FLS), Americans with Disabilities Act (ADA), or environmental hazards conditions in
judicial branch facilities for compliance with codes, regulations, or requirements. To
this end, separate assessments of conditions related to seismic ratings, FLS conditions,
ADA requirements, and environmental hazards will be conducted for capital-outlay
projects that become authorized for funding.

CURRENT METHODOLOGY

In October 2008, the Judicial Council issued its Prioritization Methodology for Trial Court Capital-
Outlay Projects (prioritization methodology). This methodology was utilized to prioritize all new 
court facility capital-outlay projects and was the basis for those projects authorized under 

1 Administrative Office of the Courts, Office of Court Construction and Management, Prioritization Methodology for 
Trial Court Capital-Outlay Projects (Oct. 24, 2008), www.courts.ca.gov/documents/methodology-080124.pdf. 



2 

Senate Bills 1407 and 1732. The last projects to be funded utilizing the current methodology were 
funded in the 2018–19 State Budget.  

During the budget deliberation process, the Legislature noted the need to revise the current 
methodology and reassess all court facilities due to the current methodology’s age. Development of 
a revised prioritization methodology is a condition of any future funding requests for capital-outlay 
projects.  

REVISED METHODOLOGY 

The revised methodology has been prepared for use in developing a new set of prioritized trial court 
capital-outlay projects as required by SB 847, and enabling recommendations to the Judicial 
Council for the submission of funding requests for such projects. Trial court capital-outlay projects 
are considered those that increase a facility’s gross area, such as a building addition; that 
substantially renovate a major portion of a facility; that comprise a new facility or an acquisition; or 
that change the use of a facility, such as the conversion from non-court use to court use. 

Generally, the methodology provides that projects will be scored based on need and placed into one 
of five priority groups. The projects within each priority group will then be ranked based on the 
scoring of the cost criteria identified in SB 847. Needs identified in the methodology inform the 
Trial Court Capital-Outlay Plan and the selection of projects proposed for funding. 

A point range has been established for each of the five need-based priority groups. For example, 
projects scoring very high in each of the evaluated criteria will fall into the Immediate Need group. 
The Critical, High, Medium, and Low Need groups represent sets of projects that score lower in the 
various needs-based criteria categories. A scale of 25 points is used for the total of all needs-based 
criteria. The details of the scoring are described later in this document.  

Prioritized Groups of Trial Court Capital-Outlay Projects 

Immediate Need: 16–25 points 
Critical Need: 13–15.9 points 

High Need: 10–12.9 points 
Medium Need: 7.5–9.9 points 

Low Need: 0–7.4 points 

Cost-based criteria as identified in SB 847 will impact the ranking of the projects within each of the 
five priority groups identified above.  

Terms used in this document are defined in the attached Exhibit B. 

REASSESSMENT PROCESS 

The process for reassessment of the projects identified in the Trial Court Capital-Outlay Plan 
consists of five activities: 

1. Revision of the prioritization methodology consistent with SB 847;
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2. Assessment of facilities occupied by trial courts, including physical condition
assessments, as well as assessments related to security, access to court services, and
overcrowding;

3. Development of court facility plans and court needs-based project lists;

4. Application of the prioritization methodology to all projects; and

5. Development of a statewide list of prioritized projects.

A. Methodology and Scoring
The revised methodology involves a two-step process. Step 1 identifies (1) the general physical 
condition of the buildings; (2) needed improvement to the physical condition of buildings to 
alleviate the totality of risks associated with seismic conditions, fire and life safety conditions, 
Americans with Disabilities Act requirements, and environmental hazards; (3) court security 
features within buildings; (4) access to court services; (5) overcrowding; and (6) projects that 
replace or renovate courtrooms in court buildings where there is a risk to court users due to potential 
catastrophic events.  

In Step 2, the needs-based criteria and cost-based criteria are then used to rank projects within the 
priority groups.  

In the most essential terms, the methodology can be described as: 

 Needs-based criteria = Priority Group
 Needs-based and cost-based criteria = Rank within Priority Group

B. Needs-Based Physical Conditions Assessments
The physical condition of buildings that house trial court functions will be determined by facility 
condition assessments (FCA).2 The FCAs will analyze the building systems and component 
conditions to determine their remaining useful life and provide the basis for determining a Facility 
Condition Index (FCI).  

The FCI is an industry standard asset management methodology that is used to determine a 
building’s condition at a point in time. Limited strictly to condition, FCIs allow for an equivalent 
comparative analysis of diverse real estate portfolios.  

FCI values are based on a 0–100 percent scale and are derived by dividing the repair costs for a 
building by its current replacement value. Costs for abatement of environmental hazards or to 
improve seismic or ADA conditions were not evaluated in the FCAs and therefore not factored into 

2 Primarily, facility condition assessments (FCAs) were prepared for state-owned or county-owned buildings where a 
court’s occupied space included courtrooms or operations to support courtrooms. In county-owned facilities, FCAs were 
not prepared for facilities in which (1) a court’s exclusive area was less than 10,000 square feet or (2) a court’s share of 
space equity was less than 20 percent. FCAs were not prepared for facilities that are leased. 
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the FCI. Environmental hazards, seismic, and ADA conditions, as well as FLS conditions, are 
factored into the needs-based scoring of projects under Section V. below. 

Other data sources, as described below, will provide information needed to evaluate security 
characteristics, conditions that would indicate overcrowding in existing facilities, and access to 
court services. 

C. Needs-Based Court Facility Plans and Project Lists
The planning process will begin with development of a Court Facility Plan. The plan will be a 
collaborative process between the court and the Judicial Council planning team that will assess and 
document how each court intends to operate its facilities to provide judicial services to the public, as 
well as identify any additional facility needs or deficiencies. The Court Facility Plan will be based 
on data provided by the planning team to the court including: 

• Organization of the court and how court facilities are utilized to ensure public access to
services;

• Relevant information and data from the 2002–2003 Statewide Court Facilities Master Plan
to support the project updates;

• Authorized judgeships (as defined in the attached Exhibit C) for access to services; and

• Relationship of judicial need to facility need.

The planning process will also include an asset management evaluation. The asset management 
evaluation will identify: 

 Opportunities for lease consolidation;

 Building consolidations that would provide future revenue or operating cost savings; and

 Unique real estate and funding opportunities associated with the project.

Information that will be utilized to develop the asset management evaluation will include current 
leases, closed facilities, and justice partners’ plans (e.g., new jail locations, move of county partner 
functions, etc.). 

The Court Facility Plan will articulate the optimum approach for use of court facilities for each 
court and identify projects that address deficiencies in the needs-based criteria. The Court Facility 
Plan will be the basis for future project requests for new facilities, facility renovations, replacements 
and/or consolidations, and will include a list of projects. The projects in the plan will be scored 
using the criteria in the approved methodology. 

Needs-based criteria will be applied to the data generated by the FCA and Court Facility Plan 
processes, and will place projects into the priority groups identified above. 
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D. Needs-Based Statewide Project List 
The Statewide Project List will be developed by consolidating the court project lists. The Statewide 
Project List will categorize the projects into five groups (Immediate, Critical, High, Medium, Low), 
in accordance with the approved prioritization methodology. 

E. Cost-Based Evaluations: Avoidance, Savings, and Cost Minimization 
Strategies 

SB 847 requires that projects be assessed considering cost avoidance, cost savings, and cost 
minimization strategies. Court projects identified in the Court Facility Plans and the project lists 
will identify costs, savings, and avoidances relative to each project, including: 

 The cost avoidance or savings that would be achieved through operational or organizational 
efficiencies created for the court or the state; 

 Ways to minimize increased ongoing costs, including, but not limited to, trial court security 
and operating and maintenance costs; 

 The projected cost of each proposed project, per court user; and 

 The total costs spent on the project as of the date of March 31, 2019. 

The criterion identified in SB 847 as “a comparison of the cost to repair or renovate the existing 
facility versus the cost of replacement” will not be scored within the cost-based evaluation. Rather, 
it will be addressed in the Court Facility Plan and on the project list in terms of the type of project to 
be pursued (e.g., new construction vs. renovation). Needs-based and cost-based criteria will be used 
to rank projects within the priority grouping.  

F. Calculations for Projects Affecting More Than One Existing Facility 
For projects affecting only one building, the ratings of the single building will be used as explained 
above. In the case of multiple buildings affected by a project, the proportional share of the court-
occupied area of each building will be used to determine each criterion’s rating. As shown below, 
the proportional share of the court-occupied area of each building is multiplied by the total of each 
criterion’s rating to develop the portion of the rating for that building affected by the project. For 
each criterion, these portions are then summed to develop the total rating as shown in the example 
below using the needs-based FCI criteria.  
 

Sample FCI rating—Multiple Buildings 

Existing Facility Facility Area % of Total FCI Points Facility Pt. Contribution 
Main Courthouse 80,000 80% 5 5 x 0.8 = 4 
Branch Courthouse 20,000 20% 3 3 x 0.2 = 0.6 
Total 100,000 100%  4.6 
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NEEDS-BASED SCORING OF PROJECTS 

Use of the needs-based criteria will enable the placement of every project into one of five priority 
groups: Immediate Need, Critical Need, High Need, Medium Need, and Low Need. The total points 
for the needs-based criteria will be 25. The 25 points will be allocated equally as follows, based on 
the five following criteria: 

1. Facility Condition Index 5 Points 

2. Physical Condition—composed of Seismic Rating, Fire and 
Life Safety, ADA, and Environmental Hazards 5 Points 

3. Security 5 Points 

4. Overcrowding 5 Points 

5. Access to Court Services 5 Points 

Total Points for Needs-Based Criteria 25 Points 

To address the issue of seismic risk to court users, projects proposed to replace or renovate 
courtrooms in existing High Risk or Very High Risk buildings would receive up to 3 additional 
points in accordance with the table under Section V.F. below.  

A. Facility Condition Index
FCI is defined as the cost to repair divided by the replacement cost and is represented by a 
percentage.  

Approach: 

 A 10-year horizon will be used in applying the FCI; and

 A 5-point scale will be used; points will be allocated in accordance with the following table:

Points 0 0.5 1.0 1.5 2.0 2.5 3.0 3.5 4.0 4.5 5.0 

FCI Range % 0 1–5 6–10 11–15 16–20 21–25 26–30 31–35 36–40 41–45 >46

B. Physical Condition
Seismic, Fire and Life Safety, ADA, and Environmental Hazards categories will combine to 
contribute 5 points. These categories will be scored with a total score of 120 rating points, 
distributed as follows: Seismic, 40; FLS, 40; ADA, 20; and Environmental Hazards, 20. The total 
120 rating points will be converted to a 5-point scale as explained below:  

1. Seismic Rating

Defined as the score calculated using the Federal Emergency Management Agency (FEMA)
P-154 Rapid Visual Screening of Buildings for Potential Seismic Hazards (FEMA P-154). This
method will be used to establish consistent seismic scores for all 213 buildings. FEMA P-154 is
a procedure to identify and screen buildings that are potentially seismically hazardous. This tool
calculates a score based on the building’s structural system, age, visually identifiable
deficiencies, seismicity, and soil type.
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Approach: 

 Points will be assigned based on FEMA P-154 scores; and  

 A 40-point scale will be used; rating points will be distributed in accordance with the 
following table: 

 Very High Risk High Risk Moderate Risk Acceptable Risk 
FEMA P-154 Seismic Score 0.5 and below 0.6 to 1.4 1.5 to 2.4 2.5 and higher 
Rating Points* 40 20 10 5 
* The rating points listed above may be adjusted downward based on further evaluation. 

 
2. Fire and Life Safety 

Defined as a combination of FLS systems: automatic fire sprinklers, fire alarms, smoke control, 
and site fire-water tank and building height. 

Approach: 

 The FLS Systems criterion will be a checklist of Yes/No items based on the number of FLS 
systems in a building, with extra emphasis on the inclusion of fire sprinklers. 

 The Building Height criterion assumes that the greater risk exists in taller buildings, based 
on fire ladder reach. The purpose of the definition of Highest Risk/Least Safe (below) is to 
maintain consistency with the California Building Code, which defines a high-rise building 
as more than 75 feet above the lowest level of fire department vehicle access. This definition 
does not include subterranean levels or open parking garages. 

 A 40-point scale will be used; rating points will be distributed in accordance with the 
following table: 

 Highest 
Risk/Least 

Safe 
 Middle 

Risk  Lowest 
Risk/Safest 

Does the building have:  
(a) automatic fire sprinklers 
(partial would be considered as 
“No”), 
(b) fire alarms,  
(c) smoke control,* and (d) site 
fire-water tank*? 

4 “No”  
answers 

3 “No” 
answers 

2 “No” 
answers 

1 “No” 
answer 

0 “No” 
answers 

Rating Points 30 24 18 12 0 
      
Building Height:  
high score = greater risk/taller 
building 

Over 8  
stories  4 to 7 

stories  1 to 3  
stories 

Rating Points 10  6  2 
* These features are not required by code in buildings that are 1 to 3 stories in height. 
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3. Environmental Hazards

Includes products that contain asbestos or lead, or other hazardous materials such as
polychlorinated biphenyls (PCBs), and may be determined based on the age of the building or
other existing data.

Approach:

 Ten rating points will be assigned to buildings that could contain materials made from
asbestos-containing materials.

 Ten rating points will be assigned to buildings that could contain materials made from lead
or other hazardous materials, such as PCBs.

 A 20-point scale will be used; rating points will be distributed in accordance with the
following table:

Environmental Hazards Rating Points 
Risk of Asbestos Containing Materials 10 
Risk of Lead or Other Hazardous Materials 
(e.g., PCBs) 10 

Total Possible Points 20 

4. Americans with Disabilities Act

Accessibility will be determined based on a checklist of Yes/No items defined by ADA
elements, with emphasis on public areas (pathways, toilet rooms, etc.). The application of this
methodology is not intended to produce a comprehensive ADA compliance survey. Rather, this
scoring effort utilizes a checklist and visual inspection process to identify whether accessible
public spaces of a specific type exist in an individual building, thus providing a system for
comparing one building to another.

Approach:

 Twenty rating points will be assigned based on whether areas are accessible. The more “No”
answers, the less accessible the building is, and the more points provided.

 A 20-point scale will be used; rating points will be distributed in accordance with the
following table:

Categories Yes No 
Exterior Path of Travel 0 4 
Building Entrances 0 4 
Interior Accessible Routes; Stairways and Elevators 0 4 
Courtroom: Jury Box, Witness Stand, Clerk’s Station, Bench 0 4 
Toilet Rooms—Public, Jury Deliberation 0 4 
Total Possible Points  20 
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5. Conversion of Rating Points 

As a final step, the accumulated physical condition rating points for each project, which can 
total up to 120, will be converted to the 5-point scale as follows: 

Total: 5 Points 0.5 1 1.5 2 2.5 3 3.5 4 4.5 5.0 
Total: 120 Rating Points 0–12 13–24 25–36 37–48 49–60 61–72 73–84 85–96 97–108 109–120 

C. Security 
The security criterion will be used to identify: 

1. The extent to which judicial/staff circulation paths are separate from those for the 
public and in-custody individuals. Judicial/Staff Circulation refers to the degree of 
compliance with guidelines for private circulation paths exclusively dedicated to 
permit the judiciary and staff to enter and move through the facility separate and 
secure from both the public and in-custody individuals; 

2. The extent to which in-custody circulation paths are also separate. Secure Circulation 
refers to the degree of compliance with guidelines for separate, secure means by which 
in-custody individuals are brought into the facility and moved from holding areas to 
the courtroom. A secure circulation route is completely separated from areas used by 
the public and by the judiciary and court staff; and  

3. The capacity of the building entrance to accommodate security screening. 

Approach: 

 Eighty rating points will be assigned based on whether there is an area at the facility 
entrance that can adequately accommodate a screening system, and judicial/staff circulation 
and secure circulation is:  

o Deficient: Functional condition fails in one or more major aspects. 

o Marginal: Functional condition has notable deficiencies. 

o Adequate: Functional condition is acceptable or better. 

o Not Applicable: Functional element is not applicable for this facility. 

 The 80 rating points will be distributed as defined in accordance with the following table: 

Judicial/Staff Circulation Circulation 
deficient 

Circulation 
marginal 

Circulation adequate or not 
applicable to this facility 

Points 35 17 0 

Secure Circulation Circulation 
deficient 

Circulation 
marginal 

Circulation adequate or not 
applicable to this facility 

Points 35 17 0 

Ability to Accommodate 
Security Screening 

No space to 
provide 

screening 

Space for minimal 
screening 

Space available for screening 
or not applicable to this facility 

Points 10 6 0 
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The following conversion table will then be applied to the total of the rating points: 

Total: 5 Points 0.5 1 1.5 2 2.5 3 3.5 4 4.5 5.0 
Total: 80 Rating Points 0–8 9–16 17–25 26–32 33–40 41–48 49–56 57–64 65–72 73–80 

D. Overcrowding
The Overcrowding criterion is a measure of the difference between the current area occupied by a 
court and the area that the court should occupy, according to the California Trial Court Facilities 
Standards. In this methodology, this criterion is measured by information on the current area 
compared to current standards. Overcrowding ratings range from a low of 0 to a high of 160. 

Approach:  

 The following calculation is performed to translate the space shortfall into a rating:

Formula Weight Rating 
Scale 

݃݊݅݀ݓ݋ݎܿݎ݁ݒܱ ൌ ൤1 െ ൬
ܽ݁ݎܣ	ݐ݊݁ݎݎݑܥ

ܽ݁ݎܣ	ݏ݀ݎܽ݀݊ܽݐܵ	ݏ݁݅ݐ݈݅݅ܿܽܨ	ݐݎݑ݋ܥ	݈ܽ݅ݎܶ	ܽ݅݊ݎ݋݂݈݅ܽܥ
൰൨  160	ݔ	

160 
(in the 

formula) 
0–160 

The following conversion table will then be applied to the total of the rating points: 

Total: 5 Points 0.5 1 1.5 2 2.5 3 3.5 4 4.5 5.0 
Total: 160 Rating 
Points 0–16 17–32 33–48 49–64 65–80 81–96 97–113 114–129 130–144 145–160 

This criterion measures the extent to which a facility may be physically overburdened by court user 
traffic impairing court user access. It reveals buildings that are overburdened because the space 
provided—for example, in courtrooms, clerk’s offices, and jury rooms—is substandard. 

E. Access to Court Services
The Access to Court Services criterion uses the relative deficiency in judicial resources among the 
58 superior courts to measure relative access to current court services. The following data is 
compared to measure this deficiency for each court: 

 Assessed Judicial Need (AJN) is the need for judgeships based on the three-year average of
filings most recently available. This measure translates current filings into weighted
caseload, based on the judicial workload standards adopted by the Judicial Council, and then
translates the weighted caseload into an assessment of judgeship needs.

 Authorized Judicial Positions (AJP) is the current number of judges, commissioners, and
referees authorized under the law for each court. AJP does not account for vacancies or
temporary subordinate judicial officers.
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The difference between the AJN and the AJP identifies the relative deficiency in judicial resources 
or judicial need for a court. The ratio between the judicial need and the AJP defines the relative 
access to court services. 

The point range for this criterion, as denoted below, is from 0 to 5, in half-point increments that 
reflect the broad range of relative deficiency in judicial resources among the courts in the 
58 counties. 

Rating Assigned to Project 
(Percentage Need Over AJP) Points Assigned 

0% or below 0 
1–10% 0.5 

11–20% 1.0 
21–30% 1.5 
31–40% 2.0 
41–50% 2.5 
51–60% 3.0 
61–70% 3.5 
71–80% 4.0 
81–90% 4.5 

91–100%+ 5.0 

 
For a proposed project involving fewer than all of the court facilities within a county, there will be a 
rebuttable presumption that the countywide percentage deficiency and the corresponding points will 
be assigned to that project. 

As with the Overcrowding criterion discussed in Section D. above, the Access to Court Services 
criterion measures the extent to which a facility may be physically overburdened by court user 
traffic impairing court user access. It reveals buildings that are overburdened because the caseload 
justifies more space, including courtrooms, than is available. While needed judges beyond existing 
capacity increases an existing facility’s deficiency, an excess of judges over capacity does not 
decrease a facility’s deficiencies. 

F. Seismic Risk Factor 
All court users who participate in the justice process, including the public, court employees, and 
justice partners, are potentially placed at risk in existing courthouses from building failure due to 
potential catastrophic events. The seismic rating component of the Physical Condition criterion, 
under Section V.B.1. above, assesses the potential for physical damage to the facility due to a 
seismic event. The FEMA P-154 risk rating system does not fully account for the risk to court users 
posed by the physical damage that may be incurred. This Seismic Risk Factor criterion credits 
projects for mitigating risk to court users. Proposed projects that replace or renovate courtrooms in 
existing, seismically substandard buildings with a FEMA P-154 rating of High or Very High Risk 
are eligible to receive no more than 3 additional points. 
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Approach: 

 As shown in the table in Section V.B.1. above, existing court buildings, evaluated as part of
this reassessment, have been assigned seismic scores within four categories: Acceptable
Risk, Moderate Risk, High Risk, or Very High Risk. To address the issue of seismic risk to
court users, projects proposed to replace or renovate courtrooms in existing High Risk or
Very High Risk buildings would receive additional points in accordance with the following
table:

Very High Risk High Risk 
FEMA P-154 Seismic Score 0.5 and below 0.6 to 1.4 
Additional Points 3 2 

 Moderate Risk or Acceptable Risk buildings would not receive additional points.

 Three points will be the maximum number of additional points available to any project.

COST-BASED SCORING OF PROJECTS

The cost-based scoring is used to rank projects within each of the five needs-based priority groups. 
Needs-based scoring and the cost-based scoring are entirely separate from one another. When 
combined, needs-based and cost-based scores do not change the priority group a project is placed in, 
only the rank of the project within the priority group. This is because the prioritization methodology 
is primarily a needs-based instrument designed to detect physical deficiencies that endanger court 
users or restrict access to justice. The cost-based factors enable the most effective expenditure of 
public funds to overcome the physical deficiencies.  

Cost-based criteria are scored on a 100-point scale, with the 100 points distributed per the following 
table:  

1. Cost Avoidance or Savings Realized through Operational or Organizational Efficiencies 25 
2. Minimization of Increases in Ongoing Security, Operations, and Maintenance Costs 25 
3. Cost of Project per Court User 25 
4. Total Costs Spent on a Project as of March 31, 2019 25 

Total Points for Cost-Based Criteria 100 

As a final step, the accumulated cost-based rating points for each project, which can total up to 100, 
will be converted to the 2-point scale as follows: 

Total: 2 Points 0.2 0.4 0.6 0.8 1.0 1.2 1.4 1.6 1.8 2.0 
Total: 100 Rating 
Points 0–10 11–20 21–30 31–40 41–50 51–60 61–70 71–80 81–90 91–100 

Per the methodology, cost points are distributed linearly based on a statistical analysis of all 
provided cost data. Should cost data be revised or amended, points scales may need to be revised 
accordingly. 
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The formula below, in conjunction with the data provided in the following table, provides the point 
values for each criterion described below under Sections A. through D. Any point calculation 
exceeding 25 has been capped at 25 points, and likewise, any values returning less than 0 has been 
capped at 0 points. 

ݏݐ݊݅݋ܲ ൌ ܣ ∗ ሺݐݏ݋ܥ	݁ݑ݈ܸܽሻ ൅  ܤ

Cost 
Avoidance 

($/court user) 

Cost 
Minimization 
($/court user) 

Project Cost 
Per User 

($/court user) 

Total Spent  
as of 

3/31/19 
A 2.83 3.45 * 10-2 –9.39 * 10-3 5.16 * 10-6 

B 0 –6.21 * 10-3 25.5 –0.813
Representative Points 

0 Points $0 $0 $2,712 $157,702 

6.25 Points $2 $181 $2,046 $1,370,002 

12.5 Points $4 $363 $1,380 $2,582,302 

18.75 Points $7 $544 $715 $3,794,601 

25 Points $9 $725 $49 $5,006,901 

As previously stated, in the most essential terms the methodology can be described as: 

 Needs-based criteria = Priority Group
 Needs-based and cost-based criteria = Rank within Priority Group

A. Cost Avoidance or Savings Realized Through Operational or
Organizational Efficiencies

The CFAC and Facilities Services will engage with the courts to assess the potential cost avoidance 
or savings that may be realized based on the implementation of each project. Generally, it is 
expected that such savings may be realized based on consolidation of multiple facilities into one 
larger facility and elimination of certain short-term leases in exchange of building a new facility, or 
a combination of the consolidation of owned facilities and elimination of leases within the same 
project. Any cost savings due to staff efficiencies related to consolidation or any other factors will 
be identified by the courts. Cost savings information identified by various courts will be reviewed 
for general conformance and consistency. Any anomalies will be discussed with the courts for 
resolution. Any anomalies that are not resolved with the courts will be referred to the CFAC for 
resolution.  

The total identified cost avoidance or savings for each project will be “normalized” and converted 
to Cost Avoidance or Savings per Court User. This conversion will be accomplished taking into 
consideration the population of the county, the AJPs for the court, and the number of courtrooms 
that are impacted by the project.  
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B. Minimization of Increases in Ongoing Security, Operating, and 
Maintenance Costs 

Facilities Services will calculate any potential minimization of increases to court security costs, 
using existing building security systems data. Minimization of planned increases to security costs is 
defined as the costs that will be incurred in the existing building (or buildings) if it remains in 
operation and is not being replaced by an approved project. 

Approach: 

 The following formula will be used:  

Cost (security cameras, access control, fencing and gates) + Screening Equipment Costs 
= Minimization of Increases in Ongoing Security Costs 

Facilities Services will also calculate any potential for minimization of increases in ongoing 
operations and maintenance costs. Minimization of increases in ongoing operations and 
maintenance costs is defined as the cost of operating and maintaining the current facilities if the 
proposed project does not proceed compared to the cost of operating a new building designed to 
meet current codes. The delta is the minimization of costs. 

Approach: 

 The following formula will be used: 

Cost of current building maintenance + Cost of current building utilities + Cost of 
building Deferred Maintenance – Cost of Operating and Maintaining the New Building 
= Minimization of Increases in Ongoing Operating and Maintenance Costs 

C. Cost of Project per Court User 
The cost per court user is calculated based on the population of the county, the AJPs for the court, 
and the number of proposed project courtrooms. This value will be adjusted to compensate for 
counties with minimal population that are awarded the statutory minimum AJP of 2.3. (Note: The 
judicial branch’s smallest courts are statutorily provided with a minimum of two judgeships and are 
authorized to have at least 0.3 full-time equivalent (FTE) of a federally funded child support 
commissioner, for a total of 2.3 FTE judicial officers.)  

The following formula will be used to determine the cost per court user: 

ݎ݁ݏܷ	ݐݎݑ݋ܥ	ݎ݁݌	ݐݏ݋ܥ ൌ 	ݐݏ݋ܥ ൊ	 ൤ݕݐ݊ݑ݋ܥ	݊݋݅ݐ݈ܽݑ݌݋ܲ	ݔ	
ݏ݉݋݋ݎݐݎݑ݋ܥ	ݐ݆ܿ݁݋ݎܲ	#
ݐݎݑ݋ܥ	݁ݎ݅ݐ݊ܧ	݂݋	ܲܬܣ

൨ 

D. Total Costs Spent on a Project as of March 31, 2019 
The total costs spent as of March 31, 2019, on previously authorized projects that were placed on 
hold will be tabulated from the accounting records. 
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 FUNDING PROCESS 

A. Establishment of a Statewide Project List 
The Judicial Council will adopt a list of projects categorized by Priority Group. This list will be 
reviewed by the CFAC, the Executive and Planning Committee, and any other council-appointed 
body with responsibility for advising the Judicial Council on facility matters. In adopting a list of 
projects for submission to the California Department of Finance (DOF) for requested inclusion in 
the Governor’s Budget proposal to the Legislature, the Judicial Council will follow these principles:  

1. Projects will be prioritized on the needs-based program criteria established by this 
methodology, which ranks the projects into priority groupings. The cost-based criteria will 
be assigned points and will be used to sort projects within each priority group. 

2. For submission to the DOF for consideration of inclusion in the Governor’s Budget, the 
Judicial Council may select projects based upon additional substantive considerations, 
including, without limitation, additional economic opportunity considerations, upon seismic 
safety and other risk factors, upon historical utilization of single-courtroom facilities, and/or 
upon changed circumstances.  

3. Economic opportunities include, but are not limited to, free or reduced costs of land for new 
construction, viable financing partnerships or fund contributions by other government 
entities or private parties that result in lower project delivery costs, cost savings resulting 
from adaptive reuse of existing facilities or from build-outs using available shelled space, 
operational efficiencies from consolidation of court calendars and operations, and building 
operational cost savings from consolidation of facilities. 
Consideration of economic opportunity allows the Judicial Council to request funding for 
projects that have documented capital or operating savings for the state. Judicial Council 
staff will work in collaboration with local courts to evaluate and document the economic 
opportunity of each eligible project. 

4. Seismic safety and other risk factors include conditions related to expert evaluation, 
commissioned or adopted by the Judicial Council, beyond this methodology establishing 
that the building is at risk of causing loss of human life or significant disruption to a 
court’s/courts’ ability to operate in the event of an earthquake, fire, or other event. The 
Judicial Council may consider the need to phase projects and to engage in multiple projects 
to mitigate risk to a court or courts in determining the priority of a project and the order of 
funding for associated projects. 

5. In the case of a proposed project to replace or renovate a single-courtroom facility in a 
county with more than one court facility, the Judicial Council may exclude the project after 
considering public access adjacency to the other courthouses in the county along with the 
historical frequency and volume of courtroom proceedings in the subject facility.  

6. Changed circumstances include any developments, conditions, or new facts, which arose 
after the CFAC’s submission of this report and related Statewide Project List to the Judicial 
Council, provided that such circumstances bear upon the needs and/or cost criteria contained 
herein. 

7. Any considerations so identified by the Judicial Council shall be described in its submission 
to the DOF. 
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B. Changes to Statewide Project List
Any additions or deletions to the list of projects shall be adopted by the Judicial Council. The 
CFAC, the Executive and Planning Committee, or any other council-appointed body with 
responsibility for advising the Judicial Council on facility matters will review recommended 
changes to the list. 

C. Project Phase Adjustments
The final draft list of project priority groups described above will be reviewed to identify any 
phased projects. Should the second phase of a multiphase project fall in a higher priority group than 
its first phase, staff will switch the group assignment of those projects in order to correct the 
phasing discrepancy. As a result, the first-phase project will move to the higher-priority group, and 
the second-phase project will take the place of the first in its lower-priority group. 

These phasing corrections, if required, will be documented in a report to the Judicial Council that 
details the results of this methodology’s application. 

D. No Substitutions of Projects Between Groups
Substitution of a court’s project between groups will not be allowed.

E. How Requests for Funding Will Be Determined
Based on the Judicial Council’s approved update to the trial court capital-outlay plan and 
prioritization methodology and five-year infrastructure plan, Facilities Services will prepare 
documentation to request approval of capital-outlay funding through the Judicial Council–approved 
budget change proposal process. 

This process consists of submission of initial funding requests and budget change proposal concepts 
for consideration of approval and prioritization through the CFAC and the Judicial Branch Budget 
Committee, and finally the Judicial Council. 

PROCESS FOR ADDING OR DELETING PROJECTS IN THE TRIAL COURT 
CAPITAL-OUTLAY PLAN 

If a court wishes to add or delete projects in the Trial Court Capital-Outlay Plan, the court may 
submit a written request including the project name; its description including size, number of 
courtrooms, and type of calendars planned; and other descriptive information about the project. The 
request shall be presented to the CFAC, which has responsibility for advising the Judicial Council 
on facility matters for its consideration and direction. At the direction of the Judicial Council, staff 
will include any changes in the next annual update to the Trial Court Capital-Outlay Plan. 
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State of California 

GOVERNMENT CODE 

Section 70371.9 

70371.9.  (a)  (1)  The Judicial Council shall conduct, or contract with an independent contractor to 
conduct, a reassessment of those projects identified in its Update to Trial Court Capital-Outlay Plan 
and Prioritization Methodology adopted on October 24,2008, or the most recent version of that update, 
if any. Other projects may be included for reassessment at the discretion of Judicial Council. The 
reassessment shall be submitted to the Senate Committee on Budget and Fiscal Review and the 
Assembly Committee on Budget by December 31, 2019. 

(2) The Judicial Council may exclude from the reassessment those projects that were canceled prior
to June 30, 2018, and those that were approved in the Budget Act of 2018.

(b) A project subject to this section shall be reassessed and ranked, at minimum, on each of the
following:

(1) The criteria identified in the Update to Trial Court Capital-Outlay Plan and Prioritization
Methodology adopted on October 24, 2008, or the most recent version of that update, if any.

(2) The level of seismic risk, environmental hazards, and other health and safety hazards.

(3) The impact on court users, including, but not limited to, the level of public access to court services,
such as accessibility to the courthouse.

(4) The cost avoidance or savings that would be achieved due to the project through operational or
organizational efficiencies created for the court or the state.

(5) Ways to minimize increased ongoing costs, including, but not limited to, trial court security and
operating and maintenance costs.

(6) A comparison of the cost to repair or renovate the existing facility versus the cost of replacement.

(7) The projected cost of each proposed project, per court user.

(8) The total costs spent on the project as of the date of the assessment.

(Added by Stats. 2018, Ch. 45, Sec. 8. (Senate Bill 847) Effective June 27, 2018.) 
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Terms in Revision of Prioritization Methodology for Trial Court Capital-Outlay Projects
TERM DEFINITION

1. Access to Court Services

Access to Court Services criterion uses the relative deficiency in judicial resources among the 58 
superior courts to measure relative access to current court services. The difference between the 
AJN and the AJP identifies the relative deficiency in judicial resources or judicial need of a court. 
The ratio between the judicial need and the AJP defines the relative access to court services: 
(AJN–AJP)/AJP = Deficiency

2. Assessed Judicial Needs (AJN)

Assessed Judicial Needs (AJN) is the need for judgeships based on the three-year average of 
filings most recently available. This measure translates current filings into weighted caseload, 
based on the judicial workload standards adopted by the Judicial Council, and then translates the 
weighted caseload into an assessment of judgeship needs.

3. Authorized Judicial Position (AJP)

Authorized Judicial Positions (AJP) is the current number of judges, commissioners, and referees 
authorized under the law for each court. AJP does not account for vacancies or temporary 
subordinate judicial officers.

4. Composite Score
For projects affecting multiple buildings, the proportional share of the court-occupied area of each 
building will be used to determine each criterion’s rating.

5. Cost-based Criteria
The four criteria used to determine costs are: Cost Avoidance or Savings; Minimization of 
Ongoing Costs; Project Cost per Court User; and Total Costs on a Project Spent to Date.

6. Cost per Court User

The Cost per Court User is calculated based on the population of the County and the AJPs for the 
Court and the number of proposed project courtrooms. This value will be adjusted to compensate 
for Counties with minimal population that are awarded the statutory minimum AJP of 2.3. Project 
Costs per Court User = Cost / [County Population x (# Project Courtrooms/Authorized Judicial 
Positions)]

7. Court Facility Plan

The Court Facility Plan will articulate the optimum approach for use of court facilities for each court 
and identify projects that address deficiencies in the needs-based criteria. The plan will be the 
basis for future project requests for new facilities, facility renovations, replacements and/or 
consolidations, and will include a list of projects. The projects in the plan will be scored using the 
criteria in the approved methodology.

8. Environmental Hazards

Environmental Hazards include products that contain asbestos or lead or other hazardous 
materials, such as polychlorinated biphenyls (PCBs), and may be determined based on the age of 
the building or other existing data.

9. Needs-based Criteria

The five criteria used to determine need are Facility Condition Index, Physical Condition, Security, 
Overcrowding, and Access to Court Services. Projects to replace or renovate courtrooms in 
existing High Risk or Very High Risk buildings would receive additional consideration. 

10. Normalizing Cost

Normalization of ratings means adjusting values measured on different scales to a notionally 
common scale. For this methodology, costs will be normalized to compensate for wide variety of 
court sizes.

11. Overcrowding

The Overcrowding criterion is a measure of the difference between the current area occupied by a 
court and the area that the court should occupy, according to the California Trial Court Facilities 
Standards. In this methodology, this criterion is measured by information on the current area 
compared to current standards.

12. Physical Assessments

Physical Assessments document the physical condition of buildings that house trial court 
functions. The assessments analyze the building systems and component conditions to determine 
their remaining useful life and provide the basis for determining a Facility Condition Index (FCI). 
The FCI is an industry standard asset management methodology that is used to determine a 
building’s condition at a point in time. Limited strictly to condition, FCIs allow for an equivalent 
comparative analysis of diverse real estate portfolios.

13. Physical Condition
Physical Condition includes Seismic, Fire and Life Safety (FLS), Americans with Disabilities Act 
(ADA) and Environmental Hazards.

14. Priority Groups
Projects will be scored based on need and placed in one of five Priority Groups: Immediate Need, 
Critical Need, High Need, Medium Need, and Low Need.

15. Security

The security criterion will be used to identify the extent to which judicial/staff circulation paths are 
separate from those for the public and in-custody individuals; the extent to which in-custody 
circulation paths are also separate; and the capacity of the building entrance to accommodate 
security screening.

16. Seismic Rating

Seismic Rating is defined as the score calculated using the Federal Emergency Management 
Agency (FEMA) P-154 Rapid Visual Screening of Buildings for Potential Seismic Hazards. FEMA 
P-154 is a procedure to identify and screen buildings that are potentially seismically hazardous.
This tool calculates a score based on the building’s structural system, age, visually identifiable
deficiencies, seismicity, and soil type.

17. Trial Court Capital-Outlay Project

Trial court capital-outlay projects are considered those that increase a facility’s gross area, such 
as a building addition; that substantially renovate a major portion of a facility; that comprise a new 
facility or an acquisition; or that change the use of a facility, such as the conversion from non-court 
use to court use.
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This report is an update to The Need for New Judgeships in the Superior Courts: Preliminary 
2018 Update of the Judicial Needs Assessment. It is based on new workload measures that were 
developed from the 2018 Judicial Workload Study, which was in progress when the preliminary 
2018 report was published. The new measures were approved by the Judicial Council at its 
meeting on September 24, 2019. 

Access to Justice Requires Having Sufficient Judicial Resources 

Government Code section 69614(c)(1) requires the Judicial Council to report to the Legislature 
and the Governor on or before November 1 of every even-numbered year on the need for new 
judgeships in each superior court, using the uniform criteria for the allocation of judgeships 
described in Government Code section 69614(b). Government Code section 69614(c)(3) requires 
the Judicial Council to report on the status of the conversion of additional subordinate judicial 
officer (SJO) positions to family or juvenile assignments. 

The public’s right to timely access to justice is contingent on having adequate judicial resources 
in every jurisdiction. The number of judgeships authorized and funded by the Legislature has not 
kept pace with workload in all California trial courts, leaving some with serious shortfalls—as 
high as 57 percent—between the number of judgeships needed and the number that have been 
authorized and filled. 

Securing resources to meet the workload-based need for new judgeships has been a top priority 
for the Judicial Council for many years. 

Quantifying the Need for New Judgeships in the Superior Courts 

California is a pioneer in the measurement of judicial workload-based need, having been the first 
state to use a weighted caseload methodology to assess the need for judicial officers, beginning 
in 1963.1 Since then, weighted caseload has become a nationally accepted methodology for 
measuring judicial workload. The current methodology used to assess the need for judicial 
officers in the superior courts is based on a time study conducted in 2018, in which over 900 
judicial officers in 19 courts participated. The time study findings resulted in the development of 
a set of caseweights that quantify the amount of case processing time needed for different case 
types, taking into account the full range of possible case processing outcomes and their relative 
probability of occurrence. The caseweights that resulted from the 2018 time study were approved 
by the Judicial Council in September 2019. 

The caseweights are used to estimate judicial officer need by multiplying each caseweight by a 
three-year rolling average of filings for that case type and dividing by the available time in 
minutes that judicial officers have to hear cases. The result is expressed in full-time equivalent 
(FTE) judicial positions. 

1 Harry O. Lawson and Barbara J. Gletne, Workload Measures in the Court (National Center for State Courts, 1980). 
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Judicial Workload Measures Must be Updated to Reflect Current Case 
Processing Need 

Periodically, the workload measures that are used to assess workload need must be updated to 
reflect changes in the law, technology, or case processing practices. The updated caseweights 
approved by the Judicial Council reflect typical case processing times based on the most recent 
workload study period and reflect recent changes to judicial workload resulting from legislative 
and other policy changes that occurred up through the study period. 

Such changes may also affect the practices of the court’s justice partners, which can, in turn, 
affect court workload. Although filings have been declining, the workload associated with some 
types of filings has increased—because of, for example, the need to hold more hearings and the 
increased complexity of cases coming before the court (e.g., increasing mental health and 
substance abuse issues, as well as larger numbers of defendants with multiple cases). On the 
other hand, judicial workload in other areas not affected by such law and policy changes may 
have declined. The net impact of workload increases v. decreases may vary by jurisdiction 
depending on each court’s unique mix of cases. 

2019 Statewide Judicial Need Shows a Critical Need for New 
Judgeships 

The 2019 Judicial Needs Assessment shows a shortage of judges relative to the workload needs 
in California’s trial courts. Table 1, which summarizes the statewide judicial need compared to 
available resources based on a three-year average of filings, from fiscal years 2015–16 through 
2017–18, shows that 1,975.5 FTE judicial officers are needed statewide. 

Table 1 shows that the total assessed need for judicial officers based on current workload 
measures is 1,976 FTE. The Preliminary 2018 Update of the Judicial Needs Assessment findings 
are also shown. Differences between the Preliminary 2018 Update and the 2019 Update are 
based in part on changes to the workload measures and in part on updated filings data. The needs 
assessment is always based on the three most recent years of filings data available—at the time 
of the Preliminary 2018 Update, fiscal years 2014–15 through 2016–17. The 2019 Update is 
based on filings from fiscal years 2015–16 through 2017–18. Using the most recent filings data 
available ensures that the workload assessment is based on the most current data available. 



3 

Table 1. Statewide Need for Judicial Officers, 2018 (preliminary) and 2019 Judicial Needs 
Assessments 

Year 
Authorized Judicial 

Positions (AJP)* 

Authorized and 
Funded Judgeships 

and Authorized 
SJO Positions 

Assessed Judicial 
Need (AJN) 

2018† (preliminary) 2,004.1 1,956.1 1,929.9 
2019 2,004.1 1,956.1 1,975.5 

* Includes the 48 judgeships that were authorized by Assembly Bill 159 (Stats. 2007, ch. 722) but never funded or filled. AB 159
originally authorized 50 judgeships, and 2 were funded in 2018 and allocated to the Superior Court of Riverside County. See
Stats. 2018, ch. 45, § 6.

Does not include the 25 judgeships authorized and funded by the 2019 Budget Act. 
† Preliminary 2018 Update of the Judicial Needs Assessment. 

173 Judicial Officers Needed Statewide to Meet Workload Demand 

Judicial need is calculated by taking the difference between the assessed judicial need in each 
court and the number of authorized/funded positions in each court (shown in Appendix A). 
Calculating the statewide need for judgeships is not as simple as subtracting the statewide 
number of authorized and funded positions from the statewide assessed judicial need: the net 
statewide calculations of judicial need do not accurately identify the court’s need for new 
judgeships because judgeships are not allocated at the statewide level but are allocated to 
individual trial courts. 

By way of illustration, the branch’s smallest courts are statutorily provided with a minimum of 
two judgeships and are authorized to have at least 0.3 FTE of a federally funded child support 
commissioner, for a total of 2.3 FTE judicial officers. This statutory minimum applies even 
though the workload need in those courts may translate to a much smaller number of judge 
FTEs. As Appendix A shows, under a pure workload analysis, two of California’s two-judge 
courts—Alpine and Sierra Counties—would need only 0.1 and 0.2 FTE judicial officers, 
respectively, but have 2.3 FTE authorized positions. These courts thus show a negative number 
in the need for new judicial officers. This negative number does not and should not offset the 37 
judicial officers that Riverside County needs to meet its workload-based need. 

The actual statewide need for new judgeships is calculated by adding the judicial need among 
only the courts that have fewer judgeships than their workload demands. Judicial officer FTE 
need—the difference between the assessed judicial need and the authorized judicial positions—is 
rounded down to the nearest whole number to arrive at the number of judgeships needed for each 
court.2 For example, Tulare County has a judicial officer FTE need of 4.7, which rounds down to 
4 new judgeships. 

2 Per the Judicial Council policy adopted in 2014, an exception is made for courts with judicial FTE need of more 
than 0.8, but less than 1.0. For such courts, their actual judicial officer FTE need is reported without any rounding 
down. In 2018, there were no courts with judicial officer FTEs in the range of 0.8–1.0. See Judicial Council of Cal., 
Advisory Com. Rep., Judicial Workload Assessment: 2014 Update of Judicial Needs Assessment and Proposed 
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Based on the 2019 Update of the Judicial Needs Assessment, 19 courts need new judgeships, for 
a total need of 173 judges (Table 2). A map illustrating judge need is shown in Appendix B. The 
need estimate does not include judicial vacancies resulting from retirements, elevations, or other 
changes that have not yet been filled.3 

Table 2. Need for New Judgeships, by Court 

A B C D 

Court 

Authorized 
and Funded 

Judicial 
Positions* 

2019 
Assessed 
Judicial 

Need 

Number of 
Judgeships 

Needed†

(B − A) 

Percentage 
Judicial 

Need Over 
AJP (C / A) 

Imperial 11.30 12.7 1 12 
Humboldt 8.00 9.8 1 22 
Lake 4.70 5.9 1 26 
Sutter 5.30 6.8 1 29 
Tehama 4.33 5.9 1 36 
Placer 14.50 17.4 2 20 
Madera 9.30 11.4 2 22 
Kings 8.60 11.4 2 33 
Merced 12.00 15.1 3 26 
Shasta 12.00 15.9 3 33 
Ventura 33.00 37.7 4 14 
Tulare 23.00 27.7 4 20 
Stanislaus 24.00 30.0 5 25 
San Joaquin 33.50 41.8 8 25 
Fresno 49.00 62.2 13 27 
Kern 43.00 59.1 16 37 
Sacramento 72.50 93.1 20 28 
Riverside 80.00 117.3 37 47 
San Bernardino 88.00 137.8 49 57 

Total 173 

* Does not include the 25 judgeships authorized and funded by the 2019 Budget Act.
† Rounded down to the nearest whole number.

Revision to Methodology Used to Prioritize New Judgeships (Nov. 7, 2014), www.courts.ca.gov/documents/jc-
20141212-itemT.pdf. 
3 Judicial vacancies are reported monthly at www.courts.ca.gov/15893.htm. 

http://www.courts.ca.gov/documents/jc-20141212-itemT.pdf
http://www.courts.ca.gov/documents/jc-20141212-itemT.pdf
http://www.courts.ca.gov/15893.htm
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Prioritization of New Judgeships 

The California Budget Act of 2019 authorized and funded 25 new trial court judgeships upon 
adoption of the Judicial Council’s Judicial Needs Assessment.4 Table 3 lists the twelve trial 
courts that will be receiving the 25 new judgeships. 

The determination of which courts are to receive judgeships is based on the Judicial Council’s 
prioritization and ranking methodology, which considers courts with the greatest need relative to 
the current complement of judicial officers and the goal to improve access to courts for the 
greatest number of users.5 The methodology was first approved by the Judicial Council in 2001 
and is codified in Government Code section 69614(b). Appendix C lists the allocation order for 
each of the 173 judgeships needed in the California trial courts. 

Table 3. Allocation of 25 New Judgeships Approved in Budget Act of 2019 

Court Number of New 
Judgeships 

Fresno 2 
Kern 2 
Kings 1 
Merced 1 
Riverside 5 
Sacramento 3 
San Bernardino 6 
San Joaquin 1 
Shasta 1 
Stanislaus 1 
Tulare 1 
Ventura 1 

Total 25 

Status of Conversion of Additional SJO Positions to Family and 
Juvenile Assignments 

As directed by Government Code section 69614(c)(3), this report also addresses the 
implementation of conversions of additional SJO positions (above the 16 authorized per year) 
that result in judges being posted to family or juvenile assignments previously held by SJOs.6 

Conversions of additional positions were authorized for fiscal year 2011–12 (Gov. Code, 
§ 69616), and under this authority 4 SJO positions were converted to judgeships—1 each in the

4 Dept. of Finance, California Budget 2019–20, Summary: Judicial Branch, www.ebudget.ca.gov/2019-
20/pdf/Enacted/BudgetSummary/JudicialBranch.pdf (as of Oct. 9, 2019). 
5 Judicial Council of Cal., Staff Rep., Results of statewide assessment of judicial needs including list of 
recommended new judgeships (Oct. 26, 2001), www.courts.ca.gov/documents/stateassess.pdf. 
6 As authorized by Gov. Code, § 69615(c)(1)(C). 

http://www.ebudget.ca.gov/2019-20/pdf/Enacted/BudgetSummary/JudicialBranch.pdf
http://www.ebudget.ca.gov/2019-20/pdf/Enacted/BudgetSummary/JudicialBranch.pdf
http://www.courts.ca.gov/documents/stateassess.pdf
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superior courts of Alameda (June 2012), Los Angeles (Jan. 2012), Orange (Jan. 2012), and 
Sacramento (Mar. 2012) Counties. The courts that converted those positions have confirmed that 
those family and juvenile calendars are now presided over by judges. 

Conversions of 10 additional positions had been authorized for each fiscal year from 2013–14 
through 2017–18 (Gov. Code, §§ 69617–69619.6, respectively), but no additional SJO positions 
above the 16 authorized per year were converted under this authority. 

Lack of Adequate Judicial Resources Is a Barrier to Access to Justice 

The public’s right to timely access to justice should not be contingent on the resource levels in 
the county in which they reside or bring their legal disputes. All Californians deserve to have the 
proper number of judicial officers for the workload in their jurisdiction. This report highlights 
the critical and ongoing need for new judgeships in the superior courts. 
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Appendix A. Assessed Judicial Need Compared to Authorized Positions 
A B C D 

Court 
Authorized 
and Funded 

Judicial 
Positions* 

2019 
Assessed 
Judicial 

Need 
AJN - AJP 

(B − A) 

Percentage 
Judicial 

Need Over 
AJP 

(C / A)† 
San Bernardino 88.00 137.8 49.8 57 
Riverside 80.00 117.3 37.3 47 
Kern 43.00 59.1 16.1 37 
Tehama 4.33 5.9 1.6 36 
Kings 8.60 11.4 2.8 33 
Shasta 12.00 15.9 3.9 33 
Sutter 5.30 6.8 1.5 29 
Sacramento 72.50 93.1 20.6 28 
Fresno 49.00 62.2 13.2 27 
Lake 4.70 5.9 1.2 26 
Merced 12.00 15.1 3.1 26 
San Benito 2.30 2.9 0.6 25 
Stanislaus 24.00 30.0 6.0 25 
San Joaquin 33.50 41.8 8.3 25 
Madera 9.30 11.4 2.1 22 
Humboldt 8.00 9.8 1.8 22 
Tulare 23.00 27.7 4.7 20 
Placer 14.50 17.4 2.9 20 
Amador 2.30 2.7 0.4 20 
Ventura 33.00 37.7 4.7 14 
Imperial 11.30 12.7 1.4 12 
Calaveras 2.30 2.5 0.2 9 
Butte 13.00 13.7 0.7 5 
Yuba 5.33 5.6 0.3 5 
Yolo 12.40 12.7 0.3 2 
San Luis Obispo 15.00 15.2 0.2 1 
Tuolumne 4.75 4.8 0.1 1 
Lassen 2.30 2.3 0.0 1 
Monterey 21.20 21.1 -0.1 0 
Orange 144.00 143.4 -0.6 0 
Sonoma 23.00 22.8 -0.2 -1
Solano 23.00 22.6 -0.4 -2
Santa Barbara 24.00 23.1 -0.9 -4
Santa Cruz 13.50 12.8 -0.7 -5
Contra Costa 42.00 39.4 -2.6 -6
Mendocino 8.40 7.6 -0.8 -9
Napa 8.00 7.3 -0.7 -9
Los Angeles 585.25 520.0 -65.2 -11
San Mateo 33.00 29.2 -3.8 -12
Glenn 2.30 2.0 -0.3 -12
San Diego 154.00 133.9 -20.1 -13
El Dorado 9.00 7.7 -1.3 -15
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A B C D 

Court 
Authorized 
and Funded 

Judicial 
Positions* 

2019 
Assessed 
Judicial 

Need 
AJN - AJP 

(B − A) 

Percentage 
Judicial 

Need Over 
AJP 

(C / A)† 
Santa Clara 82.00 66.8 -15.2 -19
Del Norte 2.80 2.3 -0.5 -19
Alameda 83.00 65.5 -17.5 -21
Marin 12.70 9.5 -3.2 -25
Colusa 2.30 1.7 -0.6 -26
Siskiyou 5.00 3.6 -1.4 -29
San Francisco 55.90 39.3 -16.6 -30
Inyo 2.30 1.5 -0.8 -33
Trinity 2.30 1.5 -0.8 -33
Nevada 7.60 4.8 -2.8 -36
Plumas 2.30 1.2 -1.1 -46
Mariposa 2.30 1.1 -1.2 -52
Mono 2.30 1.1 -1.2 -53
Modoc 2.30 1.0 -1.3 -58
Sierra 2.30 0.2 -2.1 -90
Alpine 2.30 0.1 -2.2 -95

* Authorized judicial positions (AJP) include both judgeships and subordinate judicial officer positions. Authorized judgeships consist
of those codified in Government Code sections 69580–69611 plus the 50 judgeships that were authorized and funded by Senate Bill
56 (Stats. 2006, ch. 390), but not the 48 judgeships that were authorized with AB 159 but never funded. The authorized judicial
positions also do not include the 25 judgeships authorized and funded in California Budget Act of 2019.
† Percentages in Appendix A differ slightly from those in table 2, Need for New Judgeships, by Court. Percentages in Appendix A are 
calculated based on the actual differences between AJN and AJP, whereas the percentages in table 2 are based on rounded-down 
differences between AJN and AJP, as explained on pages 3. 
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Appendix B. 2019 Judgeship Needs Map: Number of Judges Needed in California Courts 
Based on Workload 
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Appendix C. Allocation Order of New Judgeships 

Court Alloc. 
Order Court Alloc. 

Order Court Alloc. 
Order Court Alloc. 

Order 
San Bernardino 1 San Bernardino 45 Fresno 89 San Bernardino 133 
Riverside 2 Sacramento 46 San Bernardino 90 Riverside 134 
San Bernardino 3 Tulare 47 Riverside 91 Fresno 135 
Sacramento 4 Kern 48 Kern 92 San Bernardino 136 
Kern 5 Fresno 49 Sacramento 93 Riverside 137 
Riverside 6 San Joaquin 50 San Bernardino 94 Sacramento 138 
Fresno 7 San Bernardino 51 Riverside 95 San Bernardino 139 
San Bernardino 8 Imperial 52 San Bernardino 96 Kern 140 
San Joaquin 9 Riverside 53 Merced 97 Riverside 141 
Riverside 10 San Bernardino 54 Riverside 98 San Bernardino 142 
San Bernardino 11 Ventura 55 Fresno 99 San Joaquin 143 
Sacramento 12 Kings 56 San Bernardino 100 San Bernardino 144 
Kern 13 Sacramento 57 Sacramento 101 Riverside 145 
Stanislaus 14 Merced 58 Kern 102 Sacramento 146 
Shasta 15 Riverside 59 San Joaquin 103 San Bernardino 147 
Riverside 16 Kern 60 Riverside 104 Fresno 148 
San Bernardino 17 San Bernardino 61 San Bernardino 105 Riverside 149 
Tulare 18 Stanislaus 62 Tulare 106 San Bernardino 150 
Fresno 19 Fresno 63 San Bernardino 107 Kern 151 
Kings 20 Riverside 64 Sacramento 108 San Bernardino 152 
Merced 21 San Bernardino 65 Riverside 109 Sacramento 153 
San Bernardino 22 Placer 66 Stanislaus 110 Riverside 154 
Ventura 23 Sacramento 67 Kern 111 San Bernardino 155 
Sacramento 24 San Joaquin 68 San Bernardino 112 Riverside 156 
Riverside 25 Riverside 69 Fresno 113 San Bernardino 157 
Kern 26 San Bernardino 70 Riverside 114 Sacramento 158 
Placer 27 Kern 71 San Bernardino 115 Riverside 159 
San Bernardino 28 San Bernardino 72 Ventura 116 San Bernardino 160 
San Joaquin 29 Riverside 73 Sacramento 117 Fresno 161 
Tehama 30 Shasta 74 Riverside 118 San Bernardino 162 
Madera 31 Fresno 75 San Bernardino 119 Riverside 163 
Riverside 32 Sacramento 76 Kern 120 Kern 164 
Sutter 33 Tulare 77 San Bernardino 121 San Bernardino 165 
San Bernardino 34 San Bernardino 78 Riverside 122 Sacramento 166 
Fresno 35 Madera 79 San Joaquin 123 Riverside 167 
Humboldt 36 Riverside 80 Fresno 124 San Bernardino 168 
Sacramento 37 Kern 81 Sacramento 125 San Bernardino 169 
Stanislaus 38 San Bernardino 82 San Bernardino 126 Riverside 170 
Kern 39 Stanislaus 83 Riverside 127 San Bernardino 171 
Riverside 40 Sacramento 84 San Bernardino 128 Riverside 172 
Lake 41 Riverside 85 Riverside 129 San Bernardino 173 
San Bernardino 42 Ventura 86 San Bernardino 130 
Shasta 43 San Joaquin 87 Kern 131 
Riverside 44 San Bernardino 88 Sacramento 132 
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Executive Summary 
To continue responsible reinvestment in the judicial branch allowing for greater access to justice 
for California’s citizens, the Judicial Branch Budget Committee unanimously recommends that 
the Judicial Council approve the fiscal year 2020–21 capital-outlay budget change proposals to 
be submitted to the Department of Finance for inclusion in the updated Governor’s Budget. 

Recommendation 
The Judicial Branch Budget Committee recommends that the Judicial Council, effective March 
24, 2020, approve the fiscal year 2020–21 capital-outlay budget change proposals (not in priority 
order) to be submitted to the Department of Finance: 

1. Los Angeles: Los Angeles Master Plan—$2.0 million
2. Lake: New Lakeport Courthouse—$51.2 million
3. Mendocino: New Ukiah Courthouse—$3.6 million
4. Nevada: New Nevada City Courthouse—$0.4 million
5. Butte: Butte County Juvenile Hall Addition and Renovation—$0.4 million
6. Monterey: New Fort Ord Courthouse—$36.8 million
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7. San Bernardino: San Bernardino Juvenile Dependency Courthouse Addition and
Renovation—$6.0 million

8. Solano: New Solano Hall of Justice (Fairfield)—$18.0 million
9. Fresno: New Fresno Courthouse—$12.4 million
10. Kern: New Ridgecrest Courthouse—$5.8 million
11. Plumas: New Quincy Courthouse—$6.4 million
12. Stanislaus: New Modesto Courthouse—$11.1 million
13. Los Angeles: New Santa Clarita Courthouse—$41.6 million

A complete description of these capital-outlay budget change proposals is provided in the 
Analysis/Rationale below. 

Relevant Previous Council Action 
Under California Rules of Court, rule 10.101(b)(3), the Judicial Council must “[d]evelop the 
budget of the judicial branch based on the priorities established and the needs of the courts.” To 
that end, the council submits budget change proposals on behalf of the Supreme Court, Courts of 
Appeal, superior courts, Habeas Corpus Resource Center, Judicial Branch Facilities Program, 
and Judicial Council to the Department of Finance. The recommendations in this report are 
consistent with the council’s past practice under this authority. 

In July 2016, the Judicial Council established the Judicial Branch Budget Committee (JBBC) to 
assist the council in exercising its duties under rule 10.101 with respect to the judicial branch 
budget. The council assigned the committee the responsibility of reviewing budget change 
proposals for the judicial branch, coordinating these budget change proposals, and ensuring that 
they are submitted to the council in a timely manner. 

In July 2019, the Judicial Council approved a total of 14 fiscal year (FY) 2020–21 budget change 
proposals for submission to the Department of Finance on September 3, 2019. The capital-outlay 
budget change proposals listed above are in addition to the budget change proposals that were 
submitted to the Department of Finance in September 2019. 

Analysis/Rationale 
This recommendation is consistent with the purpose of the JBBC to assist the Judicial Council in 
exercising its duties under rule 10.101 with respect to the judicial branch budget. The review and 
recommendation of budget change proposals for the judicial branch is one of the primary 
responsibilities of the JBBC. 

Following are descriptions of each request listed above: 

1. Los Angeles: Los Angeles Master Plan. Proposes $2.0 million General Fund (cash or debt
financed) for the study phase in FY 2020–21. The proposed study would analyze and develop
a plan for improving and modernizing Los Angeles County court facilities, focusing on the
Stanley Mosk Courthouse and Clara Shortridge Foltz Criminal Justice Center. The study will
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define and validate the project scopes, sequencing, and budget information for the Mosk and 
Foltz projects. Part of the study would assess which outlying proposed projects need to be 
constructed first so that the Mosk and Foltz projects can proceed. 

2. Lake: New Lakeport Courthouse. Proposes $51.2 million General Fund (cash or debt 
financed) for the design-build phase in FY 2020–21. The project will provide construction of 
a new four-courtroom courthouse of approximately 45,300 building gross square feet (BGSF) 
in the city of Lakeport. The estimated total project cost is $51.2 million. The project will be 
located on a Judicial Council–owned site. The project will increase security and expand the 
capacity for in-custody proceedings by replacing the existing inadequate and obsolete 
Lakeport Courthouse. The project will also consolidate active records storage from the leased 
Gateway Business Park, and provide jury assembly, child waiting rooms, and attorney-client 
meeting rooms that are currently lacking in the existing facility. 

3. Mendocino: New Ukiah Courthouse. Proposes $3.584 million General Fund (cash or debt 
financed) for the Performance Criteria phase in FY 2020–21. The project will provide 
construction of a new seven-courtroom courthouse of approximately 81,200 BGSF in the city 
of Ukiah. The estimated total project cost is $89.6 million. The project will be located on a 
Judicial Council–owned site in Ukiah, which is the Mendocino County seat. The project will 
replace an existing aging building owned by the county that has no secure in-custody access 
or circulation, and two entire floors without elevators or ADA (Americans with Disabilities 
Act) accessibility 

4. Nevada: New Nevada City Courthouse. Proposes $400,000 General Fund (cash or debt 
financed) for the study phase in FY 2020–21. The project will provide construction of a new 
six-courtroom courthouse of approximately 80,950 BGSF in Nevada City. The estimated 
total project cost is $91.8 million. The project will require acquisition of a site of 
approximately 3.1 acres. The project will replace the 80-year-old, county-owned Nevada City 
Courthouse and Annex. This new facility would include six courtrooms, including an 
arraignment courtroom, one large courtroom, and four multipurpose courtrooms for all 
criminal, civil, juvenile, family law, and probate cases. The goal of this project is to provide 
the Superior Court of Nevada County with a facility that meets current courthouse and safety 
standards. 

5. Butte: Butte County Juvenile Hall Addition and Renovation. Proposes $400,000 General 
Fund (cash or debt financed) for the acquisition, preliminary plans, and working drawings 
phases in FY 2020–21. The project will provide an addition of approximately 600 BGSF and 
the renovation of approximately 1,300 BGSF in the existing Butte County Juvenile Hall 
single-courtroom facility located in Oroville. The project entails adding to and renovating the 
existing space to improve security and the overall conditions of court space in the juvenile 
hall. The estimated total project cost is $2.3 million. The project will require revisions to the 
joint occupancy/transfer agreement with the county to construct the project. 
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6. Monterey: New Fort Ord Courthouse. Proposes $36.786 million General Fund (cash or debt 
financed) for the acquisition and performance criteria phases in FY 2020–21. The project will 
provide construction of a new seven-courtroom courthouse of approximately 83,000 BGSF at 
Fort Ord. The estimated total project cost is $130.1 million. The project will require 
acquisition of a site of approximately 1.85 acres. The New Fort Ord Courthouse will allow 
the court to consolidate most family law and civil operations in one location and vacate three 
court facilities—the Monterey Courthouse, the Salinas Annex (Gabilan Street), and the 
juvenile detention facility. 

7. San Bernardino: San Bernardino Juvenile Dependency Courthouse Addition and 
Renovation. Proposes $5.975 million General Fund (cash or debt financed) for the 
acquisition and preliminary plans phases in FY 2020–21. The project provides for 
approximately an additional 4,500 BGSF for two courtrooms and a lobby expansion at the 
current Juvenile Dependency Courthouse in San Bernardino. This expansion would increase 
the total number of courtrooms in this facility to six. The estimated total project cost is 
$8.8 million. The project will require revisions to the joint occupancy/transfer agreement 
with the county to construct the project. The goal of this project is to meet the critical need 
for additional courtrooms available to accommodate caseload, which is currently averaging 
around 800 cases per department. Additional support space to the courthouse is also needed 
to address overcrowding in the lobby and public service areas, and to separate incompatible 
populations who visit this courthouse. Courthouse expansion will allow the court to ensure 
case disposition for juvenile dependency cases, improve security screening, and address 
overcrowding in public areas. 

8. Solano: New Solano Hall of Justice (Fairfield). Proposes $18.007 million General Fund 
(cash or debt financed) for the acquisition and performance criteria phases in FY 2020–21. 
The project will provide construction of a new 12-courtroom courthouse of approximately 
141,000 BGSF in the city of Fairfield (Solano County). The total estimated project cost is 
$170.2 million. The project will require acquisition of a site of approximately 2.94 acres. The 
project will replace the existing Solano County Hall of Justice (HOJ) and entails constructing 
a new 12-courtroom main courthouse at or near the Fairfield court campus. The existing HOJ 
is a county-owned building with the court occupying about 60 percent of the space. The HOJ 
replacement would include one large and 11 multipurpose courtrooms serving criminal, civil, 
family law, juvenile, probate, and traffic case types. 

9. Fresno: New Fresno Courthouse. Proposes $12.4 million General Fund (cash or debt 
financed) for the acquisition phase in FY 2020–21. The project will provide construction of a 
new 36-courtroom courthouse of approximately 413,300 BGSF in the city of Fresno. The 
estimated total project cost is $483.1 million. The project will require acquisition of a site of 
approximately 2.09 acres. The project would replace the Fresno County Courthouse 
(27 courtrooms and most of court administration), the court space in the North Annex Jail 
(2 courtrooms), the court space in the M Street Courthouse (5 courtrooms) and provide an 
additional two courtrooms. 
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10. Kern: New Ridgecrest Courthouse. Proposes $5.815 million General Fund (cash or debt 
financed) for the acquisition and performance criteria phases in FY 2020–21. The project will 
provide construction of a new two-courtroom courthouse of approximately 33,500 BGSF in 
or near the city of Ridgecrest. The estimated total project cost is $42.2 million. The project 
will require acquisition of a site of approximately 1.85 acres. The new two-courtroom facility 
will feature one multipurpose courtroom and one large courtroom suitable for jury assembly, 
arraignments, traffic court, high-profile cases, or class-action suits. Space will be provided in 
the facility for central holding, self-help, and family law facilitator services. The project will 
consolidate the Ridgecrest Justice Center Main and Division B Courtroom facilities. 

11. Plumas: New Quincy Courthouse. Proposes $6.38 million General Fund (cash or debt 
financed) for the acquisition and performance criteria phases in FY 2020–21. The project will 
provide construction of a new three-courtroom courthouse of approximately 53,600 BGSF in 
the city of Quincy in Plumas County. The project will require acquisition of a site of 
approximately 1.88 acres. The estimated total project cost is $65.9 million. The New Quincy 
Courthouse would include one arraignment and two multipurpose courtrooms. A new, 
modern courthouse will allow the court to provide basic services not currently provided to 
county residents due to space limitations and address multiple code deficiencies 

12. Stanislaus: New Modesto Courthouse. Proposes $11.1 million General Fund (cash or debt 
financed) for the working drawings and construction phases in FY 2020–21. The project will 
provide construction of three unfinished courtrooms in the New Modesto Courthouse. The 
project will allow the court to consolidate all operations into the New Modesto Courthouse as 
well as provide courtroom space for a newly approved and funded judgeship. The total 
project cost is $11.1 million. 

13. Los Angeles: New Santa Clarita Courthouse. Proposes $41.592 million General Fund (cash 
or debt financed) for the acquisition phase in FY 2020–21. This project will provide 
construction of a new 24-courtroom courthouse of approximately 278,000 BGSF in Santa 
Clarita. The estimated total project cost is $345 million. The project will require acquisition 
of a site of approximately 4.53 acres. The project will replace three existing buildings and 
allow for relocation of dockets from another building. The project will consolidate court 
operations, relieve current space shortfall, improve security, and replace inadequate and 
obsolete facilities in the North Valley District of Los Angeles County. In addition, this 
project allows for relocation of 19 dockets of caseload from the Stanley Mosk Courthouse. 

These capital-outlay budget change proposals will be executed as identified in the Judicial 
Branch Five-Year Infrastructure Plan for Fiscal Year 2020–21. In addition, the JBBC reviewed 
recommendations from the Court Facilities Advisory Committee as part of its efforts to 
determine which requests to recommend moving forward. 

Policy implications 
The JBBC at its March 2019 meeting deferred approval of a judicial branch capital-outlay 
projects funding request pending completion of the assessment of judicial branch facilities as 
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required in the Budget Act of 2018. The Judicial Council at its November 2019 meeting adopted 
the Revision of Prioritization Methodology for Trial Court Capital-Outlay Projects and resultant 
Statewide List of Trial Court Capital-Outlay Projects prioritized on needs-based/cost-based 
scores. 

Comments 
These items were not circulated for public comment. However, the meeting considering these 
items was open to the public. Public comment was received prior to the JBBC meeting on 
December 19, 2019, and was circulated to the members in advance of the meeting. 

Alternatives considered 
The JBBC was presented with a list of 13 capital-outlay budget change proposals as identified in 
the Judicial Branch Five-Year Infrastructure Plan for Fiscal Year 2020–21. The JBBC had the 
option to choose to approve any number of these proposals to move forward for submission. The 
recommended list represents the result of deliberation by the JBBC and reflects decisions made 
based on information from that plan. The JBBC opted not to prioritize the list of capital-outlay 
budget change proposals to provide the Chief Justice and the Administrative Director with 
discretion and flexibility in advocacy efforts. 

Fiscal and Operational Impacts 
Costs associated with the implementation of the proposed capital-outlay budget change proposals 
for needs such as Judicial Council staffing are yet to be determined. To the extent additional 
resources are determined to be necessary, the Judicial Council may request those resources in 
conjunction with these proposals. 

Attachments and Links 
None. 
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C I R C U L A T I N G  O R D E R  M E M O R A N D U M  
T O  T H E  J U D I C I A L  C O U N C I L  

Circulating Order Number: CO-20-03 

 
Title 
Judicial Council: Approval of Judicial Council 
Discussion Agenda Item 20-082 Pending from 
the March 24, 2020 Business Meeting 
(Cancelled) 
 
Rules, Forms, Standards, or Statutes Affected 
None 
 
Recommended by 

Hon. Marsha G. Slough, Chair 
Executive and Planning Committee 
 

  
Action Requested 
VOTING MEMBERS ONLY: Vote and 
return by responding to the email. 
Additionally, return original signature page. 
 
Please Respond By 
April 15, 2020, 12:00 p.m. 
 
Date of Report 
April 8, 2020 
 
Contact 
Amber Barnett, 916-263-1398 

amber.barnett@jud.ca.gov 
 

Executive Summary 
The chair of the Executive and Planning Committee recommends the Judicial Council approve 
Discussion Agenda Item 20-082, Language Access Plan: Signage and Technology Grant Program, 
Fiscal Year 2019–20: Requests and Proposed Allocations. This item was submitted for the March 
24, 2020 Judicial Council meeting, which was cancelled in the wake of the COVID-19 pandemic. 
The Judicial Council report in conjunction with this agenda item is attached. 

Recommendation 
The chair of the Executive and Planning Committee recommends the Judicial Council approve 
the recommendations outlined in Item 20-082, Language Access Plan: Signage and Technology 
Grant Program, Fiscal Year 2019–20: Requests and Proposed Allocations, and Attachment A.  
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Analysis/Rationale 
In the wake of the COVID-19 pandemic, and in her role as Chair of the Judicial Council of 
California, Chief Justice Tani G. Cantil-Sakauye cancelled the Judicial Council meeting 
scheduled for March 24, 2020. The Judicial Council is therefore asked to approve the attached 
Judicial Council report by circulating order to allow implementation of the recommendations 
outlined in the report and Attachment A, and the execution of intra-branch agreements with each 
awarded court.  

Attachments and Links 
1. Voting instructions, at page 3 
2. Voting and signature pages, at pages 4–5 
3. Report: Language Access Plan: Signage and Technology Grant Program, FY 2019–20: 

Requests and Proposed Allocations, at pages 6–22 

  



CO-20-03 

3 

Instructions for Review and Action by Circulating Order 

Voting members 
• Please indicate your vote by replying to the email message with “I approve,” “I disapprove,” 

or “I abstain” by 12:00 p.m., April 15, 2020. 
 

• If you are unable to reply by April 15, 2020, please do so as soon as possible thereafter. 
 
• Additionally, return the original signature page to Judicial Council and Trial Court 

Leadership, Judicial Council of California, 455 Golden Gate Avenue, San Francisco, 
California, 94102-3688. Please keep a copy for your records. 

Advisory members 
The circulating order is being emailed to you for your information only. There is no need to sign 
or return any documents. 
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Instructions for Review and Action by Circulating Order 
 
 

Voting members 
• Please reply to the email message with “I approve,” “I disapprove,” or “I abstain,” by 12:00 

p.m., April 15, 2020. 
 

• If you are unable to reply by April 15, 2020, please do so as soon as possible thereafter. 
 

Advisory members 
The circulating order is being emailed to you for your information only. There is no need to sign 
or return any documents. 
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CIRCULATING ORDER 
Judicial Council of California  
Voting and Signature Pages 

 
Effective immediately, the Judicial Council approves recommendations outlined in Judicial 
Council Discussion Agenda Item 20-082. 

 
 

My vote is as follows: 
 

   Approve   Disapprove   Abstain 
 
 
 
                                    
Tani G. Cantil-Sakauye, Chair 

 
 
                    /s/                
Marla O. Anderson 

 
 
                    /s/                
Richard Bloom 

 
        
                    /s/                
C. Todd Bottke 

 
 
                    /s/                
Stacy Boulware Eurie 

 
 
                    /s/                
Kyle S. Brodie 

 
     
                                    
Ming W. Chin 

 
                
                    /s/                
Jonathan B. Conklin 

 
          
                    /s/                
Samuel K. Feng 

 
 
                    /s/                
Brad R. Hill 

 
 
                    /s/                
Rachel W. Hill 

 
 
                    /s/                
Harold W. Hopp 

 
 
                    /s/                
Harry E. Hull, Jr. 

 
 
                    /s/                
Hannah-Beth Jackson 
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My vote is as follows: 

 Approve  Disapprove  Abstain

/s/              
Patrick M. Kelly 

/s/              
Dalila Corral Lyons 

/s/              
Gretchen Nelson 

/s/              
Maxwell V. Pritt 

/s/              
David M. Rubin 

/s/              
Marsha G. Slough 

/s/              
Eric C. Taylor 

Date:  April 16, 2020 

  Attest:   
_______________________________________ 
Administrative Director and    
Secretary of the Judicial Council 
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R E P O R T  T O  T H E  J U D I C I A L  C O U N C I L
Item No. 20-082 

For business meeting on March 24, 2020 

Title 

Language Access Plan: Signage and 
Technology Grant Program, FY 2019–20: 
Requests and Proposed Allocations 

Rules, Forms, Standards, or Statutes Affected 

None 

Recommended by 

Advisory Committee on Providing Access 
and Fairness 

Hon. Kevin C. Brazile, Cochair 
Hon. Luis A. Lavin, Cochair 
Hon. Victor A. Rodriguez, Chair, Language 

Access Subcommittee 

Information Technology Advisory 
Committee 

Hon. Sheila F. Hanson, Chair 
Hon. Louis R. Mauro, Vice-Chair 

Agenda Item Type 

Action Required 

Effective Date 

March 24, 2020 

Date of Report 

February 13, 2020 

Contact 

Douglas G. Denton, Principal Manager 
415-865-7870
douglas.denton@jud.ca.gov

Danielle M. McCurry, Senior Analyst 
415-865-7677
danielle.mccurry@jud.ca.gov

Executive Summary 
The 2018 Budget Act included $2.55 million ongoing funding for language access signage and 
technology infrastructure support and equipment needs for the trial courts and the Judicial 
Council. In September 2019, the Judicial Council approved a grant program to disburse this 
funding to the trial courts on an annual basis (up to $1 million per year for language access 
signage grants, and up to $1.35 million per year for language access technology grants). Courts 
were able to apply for both signage and technology needs. The Advisory Committee on 
Providing Access and Fairness (PAF) and the Information Technology Advisory Committee 
(ITAC) recommend approving the proposed grant award recommendations and directing 

mailto:douglas.denton@jud.ca.gov
mailto:douglas.denton@jud.ca.gov
mailto:danielle.mccurry@jud.ca.gov
mailto:danielle.mccurry@jud.ca.gov
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Language Access Services (LAS) staff of the Center for Families, Children & the Courts to draft 
and execute intra-branch agreements (IBAs) with awarded courts for fiscal year (FY) 2019–20. 

Recommendation 
The Advisory Committee on Providing Access and Fairness and the Information Technology 
Advisory Committee recommend that the Judicial Council, effective March 24, 2020: 

1. Approve the proposed Signage and Technology Grant Program, FY 2019–20: Requests and 
Proposed Allocations memorandum; and 

2. Direct LAS staff to work with Branch Accounting and Procurement to draft and execute 
intra-branch agreements with each awarded court. 

The proposed recommendations and summary of the requests for funding are included as 
Attachment A. 

Relevant Previous Council Action 
In January 2015, the Judicial Council adopted the Strategic Plan for Language Access in the 
California Courts (Language Access Plan, or LAP). The LAP provides recommendations, 
guidance, and a consistent statewide approach to ensure language access for all of California’s 
approximately 7 million limited-English-proficient (LEP) residents and potential court users. 

On September 24, 2019, the Judicial Council adopted a process for Language Access Signage 
and Technology Grants and directed LAS staff to solicit and review grant applications and 
develop recommendations for review and approval by PAF, ITAC, and the Judicial Council.1 

Analysis/Rationale 
Effective March 2019, PAF’s Language Access Subcommittee has worked to ensure the 
continuation of efforts to achieve and maintain access to justice for California’s LEP court users. 
PAF and the subcommittee partner with ITAC, as appropriate, on technology issues. 

To support judicial branch language access expansion efforts, the 2018 Budget Act included 
ongoing funding of $1 million per year for language access signage and $1.55 million per year 
for language access technology infrastructure support and equipment needs. Of the $1,550,000 
for technology, $200,000 is dedicated to the Judicial Council for upgrades to the online 
Language Access Toolkit and other council language access infrastructure support (such as 
translation costs for statewide forms, web content, and other multilingual resources for LEP 
court users). The amount available to trial courts for technology is, therefore, $1,350,000 each 
year. 

                                                 
1 See Judicial Council report for the September 24, 2019 business meeting at 
https://jcc.legistar.com/View.ashx?M=F&ID=7675626&GUID=F2CCA714-356A-41B7-82B5-05C058CE0D6E. 

https://jcc.legistar.com/View.ashx?M=F&ID=7675626&GUID=F2CCA714-356A-41B7-82B5-05C058CE0D6E
https://jcc.legistar.com/View.ashx?M=F&ID=7675626&GUID=F2CCA714-356A-41B7-82B5-05C058CE0D6E


 3 

The goals of the Signage and Technology Grant program follow: 

• Support courts with the development of multilingual signage to help LEP court 
users to navigate the courthouse. 

• Assist courts that may need equipment or software that will facilitate communication 
with LEP court users and the courts. 

• Allocate funds to as many trial courts as possible within the given budget to 
support language access signage and technology initiatives. 

• Fund enhancements that provide LEP court users with greater access to the courts and to 
information in their language. 

• Encourage courts to establish for grant funding an ongoing plan that coordinates with 
other facilities planning and/or with planned or ongoing technology initiatives that 
support language access as a core service of the court. 
 

Following approval by the council, the grant program was launched by LAS staff in October 
2019, with applications due from interested courts by November 2019. The deadline to apply 
was extended to December 3, 2019, in order to give courts additional time to finalize project 
ideas and requests for funding. 

Once applications were received, potential grantees were determined by Judicial Council staff, 
who worked closely with the Executive Office and followed the priorities established for the first 
year in the grant process overview approved by the council. Recommendations for grantees were 
formed by staff working with the Executive Office prior to advisory body approval.  

A total of 29 trial courts requested funding and submitted project request forms (see Attachment 
A). Nineteen (19) of the 29 courts requested funding in both signage and technology categories. 
Five (5) courts requested funding in the signage category only, and five (5) courts requested 
funding in the technology category only. Of the 29 courts that applied for grant funding, there 
was representation from the northern, southern, and central regions of the state (Attachment A). 

Under the grant program, no more than $100,000 is allocated to any one court for signage, and 
no more than $135,000 is allocated to any one court for technology, unless total requests are 
lower than the annual allocation. This required minor reductions for signage, as noted below. 

Signage requests under $50,000: Each of these requests was fully funded, except for that of the 
Superior Court of Del Norte County. After the application deadline, the court subsequently 
lowered the amount of its request after receiving a quote from the vendor.  

Signage requests $50,000 and over: Courts were awarded up to 90% of the amounts for these 
requests to stay near the $1,000,000 allocation for signage. Further reductions were made for 
courts where the 90% award exceeded the typical costs for consultation evaluations and/or static 
signage.  
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Technology requests: Technology projects were limited to no more than $135,000 for each court 
under the grant guidelines. For technology, four (4) courts received the maximum amount 
allowed, and all other courts were able to be funded at the full amounts requested under 
$135,000. The total allowable requests were under the $1,350,000 allocation for technology, 
which resulted in remaining funding of $37,773.05. This funding will be set aside as a 
contingency fund to be used in case of need; for example, to help offset unforeseen cost 
increases for individual technology projects. LAS staff will work closely with the awarded courts 
to help track progress, identify any additional funding needs that can be covered by the 
contingency fund, and support completion of individual projects. 

Staff’s recommendation is to allocate a total of $1,000,000.00 for signage grants and a total of 
$1,312,266.95 for technology grants to the courts, and hold the remaining $37,773.05 as a 
contingency fund to help offset unforeseen cost increases for individual technology projects. The 
proposed allocation will provide grant funding to all 29 courts that applied in the grant program’s 
first year. A table showing the detail by court is attached to this report. 

Policy implications 
Under the grant program, courts will be able to apply for funding for audio or video remote 
solutions, including video remote interpreting (VRI), if permitted by their memorandums of 
understanding and any other agreements between court administration and court employees or 
independent contractors. All courts, including courts that participate in the grant program and 
request funding for VRI equipment, will be asked to follow the council’s VRI guidelines for 
spoken language–interpreted events.2 Doing so will help to ensure proper use of VRI solutions in 
the courts, because VRI is still an emerging technology and must be carefully implemented by 
individual courts to ensure due process for LEP court users. 

Comments 
The proposed allocations were reviewed and approved by PAF in January 2020, and by ITAC 
and the Judicial Council Technology Committee (JCTC) in February 2020. 

Alternatives considered 
A variety of disbursement methodologies exist for ongoing funding. However, a determination 
was made to disburse the funding as a grant program to help the council identify and fund local 
needs, establish priorities, encourage courts to develop plans for ongoing funding, assist courts 
with uniform practices, and establish a mechanism to highlight progress and best practices each 
year. 

Fiscal and Operational Impacts 
Funding will assist courts with language access signage and technology initiatives. Because 
funding is ongoing for the trial courts, individual courts will be encouraged to establish an 

                                                 
2 See Judicial Council of Cal., Recommended Guidelines for Video Remote Interpreting (VRI) for Spoken Language- 
Interpreted Events (Mar. 15, 2019), www.courts.ca.gov/documents/vri-guidelines.pdf.  

https://www.courts.ca.gov/documents/vri-guidelines.pdf
https://www.courts.ca.gov/documents/vri-guidelines.pdf
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ongoing plan for grant funding that coordinates with other facilities or technology initiatives 
planned or underway in their court to support language access. For FY 2020–21, LAS staff will 
start the next grant application cycle this spring to allow courts more time to apply. 

All courts that submitted Signage and Technology Grant requests for FY 2019–20 will be 
notified as to whether they will receive funding. Intra-branch agreements (IBAs) for the signage 
and technology grant requests that are funded are expected to be delivered to the court executive 
officers for signatory approval and returned to the Judicial Council prior to April 30, 2020. 
Funds must be encumbered by the court in the current fiscal year, and the court must inform the 
Judicial Council that funding for the project has been encumbered by June 30, 2020. If the 
reimbursement request and invoices to support the requested reimbursement amount are not 
received by December 31, 2020, grant funding for the cost of the project will be unavailable for 
reimbursement to the court. 

LAS staff works regularly with court language access representatives to identify best practices 
and innovations taking place in language access, including in the areas of signage and 
technology. A report will be prepared at the completion of each grant year to identify successful 
signage and technology projects, which will allow the branch to share best practices and 
innovations with courts statewide and with the public. 

Attachments 

1. Attachment A: Signage and Technology Grant Program, FY 2019–20: Requests and 
Proposed Allocations memorandum 
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M E M O R A N D U M  
  

 
Date 

January 13, 2020 
 
To 

Hon. Kevin C. Brazile, Cochair 
Hon. Luis A. Lavin, Cochair 
Advisory Committee on Providing Access 
    and Fairness 
Hon. Victor A. Rodriguez, Chair, Language 
    Access Subcommittee 
 
Hon. Sheila F. Hanson, Chair 
Hon. Louis R. Mauro, Vice-Chair  
Information Technology Advisory Committee 
 
From 

Douglas G. Denton 
Principal Manager, Language Access Services 
Center for Families, Children & the Courts 
 
Subject 

Signage and Technology Grant Program, FY 
2019–20: Requests and Proposed Allocations 

 Action Requested 

Please Review 
 
Deadline 

N/A 
 
Contact 

Douglas G. Denton 
415-865-7870 
douglas.denton@jud.ca.gov 
 
Danielle M. McCurry 
Senior Analyst, Language Access Services 
415-865-7677 
danielle.mccurry@jud.ca.gov 
 

 

Background 

The 2018 Budget Act included ongoing funding of $1 million per year for language access 
signage and $1.35 million per year for language access technology infrastructure support and 
equipment needs for the trial courts. In September 2019, the Judicial Council approved a grant 
program to disburse this funding on an annual basis. Trial courts were able to apply for grant 
funding for both signage and technology needs. On October 15, 2019, for fiscal year (FY) 2019–

mailto:douglas.denton@jud.ca.gov
mailto:douglas.denton@jud.ca.gov
mailto:danielle.mccurry@jud.ca.gov
mailto:danielle.mccurry@jud.ca.gov
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20, Language Access Services (LAS) staff released a grant program packet, which included a 
memorandum to courts on how to request funding and a project request form. The deadline for 
courts to submit completed project request forms for signage or technology grants was December 
3, 2019.  

Objectives of Grant Program 

The goals of the Signage and Technology Grant Program are to:  

• Support courts with the development of multilingual signage to help limited-English-
proficient (LEP) court users to navigate the courthouse; 

• Assist courts that need equipment or software that will facilitate communication with 
LEP court users and the courts; 

• Allocate funds to as many trial courts as possible within the given budget to support 
language access signage and technology initiatives; 

• Fund enhancements that provide LEP court users with greater access to the courts and to 
information in their language; and 

• Encourage courts to establish grant funding for an ongoing plan that coordinates with 
other facilities planning and/or with planned or ongoing technology initiatives that 
support language access as a core service of the court. 

Application Timing and Process 

• Applications were due at close of business Tuesday, December 3, 2019.  
• Recommendations on the allocation will be considered by the Judicial Council at its 

March 2020 meeting.  
• All courts that submit signage and technology grant requests will be notified as to 

whether they will receive funding. 
• Intra-branch agreements for the signage and technology grant requests that are funded are 

expected to be delivered to the court executive officers for signatory approval and 
returned to the Judicial Council prior to April 30, 2020. 
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Prioritization Categories 

Signage Grants 
 
Priority Project 

1 Plain language editing and professional translation of signage language that is 
unavailable in the Glossary of Signage Terms and Icons (at 
www.courts.ca.gov/documents/lap-toolkit-
Glossary_of_Signage_Terms_and_Icons.xlsx) 

2 Development of multilingual wayfinding strategies, including electronic displays 
with automated maps, orientation guides with multilingual interface, and/or other 
types of multilingual electronic signage 

3 Investment in multilingual nonelectronic signage (paper, plaques, etc.) 
4 Equipment and startup costs for an automated queue-management system that will 

contain multilingual information 
 
Technology Grants 
 
Priority Project 

1 Interpreter equipment, including upgraded headsets and other communication 
equipment for interpreters (for example, wireless transmitters and receivers, 
charging stations, and carrying cases) 

2 Telephonic/video remote solutions equipment for LEP assistance, both inside and 
outside the courtroom (for example, speakerphones and equipment for video remote 
appearances, video remote interpreting, counter assistance, or other self-help 
remote assistance, including tablets, computer equipment, and monitors)1 

3 Scheduling software for language access services, multilingual avatars for LEP 
court users, or other software that allows for accurate multilingual communication 
between the LEP court user and the court 

4 Multilingual videos for LEP court users, including translation costs 
5 Audio-visual systems upgrades, broadband service, and/or other infrastructure 

enhancements (must directly relate to services provided to LEP court users) 
6 Multilingual kiosks 

 
 

                                                 
1 Courts that participate in the grant program and request funding for video remote interpreting equipment will be 
asked to agree to follow the council’s Recommended Guidelines for Video Remote Interpreting (VRI) for Spoken 
Language–Interpreted Events (Mar. 15, 2019), www.courts.ca.gov/documents/vri-guidelines.pdf. 

https://www.courts.ca.gov/documents/lap-toolkit-Glossary_of_Signage_Terms_and_Icons.xlsx
https://www.courts.ca.gov/documents/lap-toolkit-Glossary_of_Signage_Terms_and_Icons.xlsx
http://www.courts.ca.gov/documents/vri-guidelines.pdf
http://www.courts.ca.gov/documents/vri-guidelines.pdf
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Number of Requests and Prioritization Metrics 

A total of 29 trial courts requested funding and submitted project request forms (see attached). 
Nineteen (19) of the 29 courts requested funding in both signage and technology categories. Five 
(5) courts requested funding in the signage category only, and five (5) courts requested funding 
in the technology category only. A summary of the funding requests by prioritization category is 
outlined below, along with an indication on whether the project can be funded. 
 
Signage Grants 
 
Priority #1: Plain language editing and professional translation of signage language that is 
unavailable in the Glossary of Signage Terms and Icons: 9 requested projects (9 can be funded).  
Priority #2: Development of multilingual wayfinding strategies: 14 requested projects (14 can 
be funded). 
Priority #3: Investment in multilingual nonelectronic signage: 6 requested projects (6 can be 
funded). 
Priority #4: Equipment and startup costs for an automated queue-management system that will 
contain multilingual information: 1 requested project (1 can be funded). 
 
Technology Grants 
 
Priority #1: Interpreter equipment: 18 requested projects (18 can be funded).  
Priority #2: Telephonic/video remote solutions for inside and outside the courtroom: 8 requested 
projects (8 can be funded). 
Priority #3: Scheduling or other software; multilingual avatars: 6 requested projects (6 can be 
funded). 
Priority #4: Multilingual videos: 1 requested project (1 can be funded). 
Priority #5: Audio-visual systems upgrades, broadband service, and/or other infrastructure 
enhancements: 1 requested project (1 can be funded). 
Priority #6: Multilingual kiosks: 4 requested projects (4 can be funded). 
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Statewide Representation 

Of the 29 courts that applied for grant funding, there was representation from the northern, 
southern, and central regions of the state. Court sizes varied with six (6) small, nine (9) 
small/medium, eight (8) medium, and six (6) large courts applying for funding. 
 

Court Size* Number of Courts 
that Applied 

Number that Applied 
for Signage 

Number that Applied for 
Technology 

Small 6 5 3 
Small/Medium 9 7 9 
Medium 8 6 6 
Large 6 6 6 
Total 29 24 24 

*Court size based on small (2–5 judges), small/medium (6–15 judges), medium (16–47 judges), large (48 judges or more). 

Supplemental Questions 

Courts were also asked two supplemental questions on the project request form to determine 
interest in (1) exploring voice-to-text translation software as part of a statewide pilot, and (2) 
becoming part of a video remote interpreting program as a provider and/or receiver court.  
 
Thirty-one (31) courts responded to the supplemental questions. Seventeen (17) courts expressed 
interest in joining a statewide pilot program to explore voice-to-text translation software. Fifteen 
(15) courts expressed interest in potentially becoming part of a video remote interpreting 
program (1 as a provider court, 4 as receiver courts, and 10 as provider/receiver courts). 

Staff Recommendation 

Staff’s recommendation is to allocate a total of $1,000,000.00 for signage grants and a total of 
$1,312,266.95 for technology grants to the courts. The proposed allocation will provide grant 
funding to all 29 courts that applied in the grant program’s first year. A table showing the detail 
by court is attached to this memorandum. 

Methodology for Reductions 

Under the grant program, no more than $100,000 is allocated to any one court for signage, and 
no more than $135,000 is allocated to any one court for technology, unless total requests are 
lower than the annual allocation. The required minor reductions for signage are noted below. 
 



January 13, 2020 
Page 6 

Signage Requests. Under $50,000: Each of these requests were fully funded, except for the 
Superior Court of Del Norte County. After the application deadline, the court subsequently 
lowered the amount of its request after receiving a quote from the vendor. 
 
$50,000 and up: Courts were awarded up to 90% of the amounts for these requests to stay near 
the $1,000,000 allocation for signage. Further reductions were made for courts where the 90% 
award exceeded the typical costs for consultation evaluations and/or static signage. 
 
Technology Requests. Technology projects were limited to no more than $135,000 for each 
court under the grant guidelines. For technology, four (4) courts received the maximum amount 
allowed, and all other courts were able to be funded at the full amounts requested under 
$135,000. The total allowable requests were under the $1,350,000 allocation for technology, 
which resulted in extra funding of $37,773.05. This additional funding will be set aside as a 
contingency fund to be used in case of need; for example, to help offset unforeseen cost 
increases for individual technology projects. LAS staff will work closely with the awarded courts 
to help track progress, identify any additional funding needs that can be covered by the 
contingency fund, and support completion of individual projects.  
 
A more formalized rubric was not required for the current grant applications but may be required 
in future years to score applications based on prioritization. 

Next Steps 

Following approval by the Advisory Committee on Providing Access and Fairness, Information 
Technology Advisory Committee, and Judicial Council Technology Committee, LAS staff will 
present the proposed allocations to the Judicial Council for its review and approval in March 
2020. Upon approval by the Judicial Council, LAS staff will notify courts of the approved 
allocations and will post the awards to the Language Access webpage. LAS staff will also work 
with Branch Accounting and Procurement staff to draft and execute intra-branch agreements 
(IBAs) with each court for their projects. 

Attachments 

1. FY 2019–20 Language Access Signage and Technology Grant Requests and Proposed 
Awards 

 
DGD/DMM 
cc: Robert Oyung, Chief Operating Officer, Judicial Council 
 Heather Pettit, Director and Chief Information Officer, Information Technology, Judicial 
     Council 
 Charlene Depner, Director, Center for Families, Children & the Courts, Judicial Council 
 Don Will, Assistant Director, Center for Families, Children & the Courts, Judicial Council 



SIGNAGE GRANT REQUESTS | ALLOCATIONS - FY 2019/2020

Trial Court Signage Project Description GRANT PRIORITY 
Requested 
Allocation

Proposed 
Allocation

1 ALAMEDA

600 new or upgraded wayfinding and 
regulatory signs throughout all 
courthouses. Note: 10 percent reduction.

Priority 2                                            
(Multilingual Wayfinding Strategies)  $           100,000.00  $                90,000.00 

2 AMADOR
Consultant to develop LEP signage and 
wayfinding strategies.  Priority 2                                             

(Multilingual Wayfinding Strategies)  $              20,000.00  $                20,000.00 

3 BUTTE

Update existing signage. Adding new 
signage in Spanish (static). Note: 
Potential award reduced to be comparable 
to courts with similar requests.

Priority 1                                                  
(Translation of Signage)  $           100,000.00  $                57,023.47 

4 DEL NORTE

New static signage in Spanish and 
Hmong. Note: Court reduced their request 
to $2000 after initial submission based on 
quote from vendor.

Priority 1                                          
(Translation of Signage)  $              10,000.00  $                  2,000.00 

5 FRESNO
Digital wayfinding system throughout  
main courthouse location. Priority 2                                              

(Multilingual Wayfinding Strategies)  $              44,622.44  $                44,622.44 

6 IMPERIAL
Electronic wayfinding system in English 
and Spanish.

Priority 2                                            
(Multilingual Wayfinding Strategies)  $                4,100.00  $                  4,100.00 

7 INYO
Informational and wayfinding signage 
(static).

Priority 3 (Non-electronic signage)  $              10,000.00  $                10,000.00 

8 KERN
Updating/replacing improperly 
translated signage.

Priority 1                                            
(Translation of Signage)  $                1,973.09  $                  1,973.09 

9 KINGS

#1: Enhancing existing static wayfinding 
signage in English and Spanish. Priority 3 (Non-electronic signage)  $                1,965.00  $                  1,965.00 

#2: Install multilingual electronic 
wayfinding signage.                                                       

Priority 2                                             
(Multilingual Wayfinding Strategies)  $              29,965.00  $                29,965.00 

#3: Improve current customer queuing 
system with multilingual options.         Priority 4 (Software)  $              20,933.00  $                20,933.00 

10 LASSEN
Multilingual court information and 
services signage for courthouse.

Priority 1                                           
(Translation of Signage)  $                1,000.00  $                  1,000.00 

11 LOS ANGELES

Consultant to evaluate wayfinding and 
signage system for six (6) of 38 
facilities. Note: Potential award reduced 
to be comparable to courts with similar 
requests.

Priority 2                                            
(Multilingual Wayfinding Strategies)  $           100,000.00  $                85,000.00 

12 MADERA
Multilingual digital signage displays for 
wayfinding & general information.    

Priority 2                                             
(Multilingual Wayfinding Strategies)  $              43,833.49  $                43,833.49 

13 MERCED

#1: Consultant to evaluate signage 
needs for LEP users.  Note: Court 
requested $100K for all 3 projects. 
Potential award reduced to be comparable 
to courts with similar requests. 

Priority 2                                             
(Multilingual Wayfinding Strategies)  $           100,000.00  $                75,000.00 

#2: Replace/update notices with 
electronic signage in English and 
Spanish (includes electronic signs, 
monitors and software).                               

Priority 1                                            
(Translation of Signage)

#3 Add multilingual signage for Self-
Help Center (static).                                                                   Priority 3 (Non-electronic Signage)
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SIGNAGE GRANT REQUESTS | ALLOCATIONS - FY 2019/2020

Trial Court Signage Project Description GRANT PRIORITY 
Requested 
Allocation

Proposed 
Allocation

14 ORANGE

#1: Multilingual electronic wayfinding 
displays in five courthouses (20 
displays).  Note:  10 percent reduction.

Priority 2                                              
(Multilingual Wayfinding Strategies)  $              84,200.00  $                75,780.00 

#2: Convert 546 temporary/paper signs 
into permanent signs (i.e. mounted 
plastic signs).                                                           

Priority 3 (Non-electronic signage)  $              13,650.00  $                13,650.00 

15 SACRAMENTO
#1: Provide signage to assist LEP court 
users in the process of securing an 
interpreter.

Priority 3 (Non-electronic signage)  $                7,700.00  $                  7,700.00 

#2: Update the posted Advisement of 
Rights signage.                                                     

Priority 1                                           
(Translation of Signage)  $                1,700.00  $                  1,700.00 

#3: Update the content of the check in 
kiosk system for interpreter services.               Priority 1                                            

(Translation of Signage)  $                4,300.00  $                  4,300.00 

16 SAN FRANCISCO

Consultant to evaluate and develop 
signage strategy.  Install digital, 
multilingual wayfinding kiosks. Note: 
LAS staff has identified this as two projects; 
however court did not separate on request 
form. Potential award reduced to be 
comparable to courts with similar requests. 

Priority 2                                           
(Multilingual Wayfinding Strategies)  $           100,000.00  $                85,000.00 

17 SAN JOAQUIN

Extend digital courtroom calendar to 
include multilingual wayfinding and 
general court information displays. 
Note: 10 percent reduction.

Priority 2                                           
(Multilingual Wayfinding Strategies)  $              63,730.00  $                57,357.00 

18 SANTA BARBARA  

Implement digital, multilingual 
wayfinding system. Note: After the 
deadline, the CEO requested to amend to 
$100K for signage, resulting in a 10 
percent reduction.

Priority 2 (Multilingual Wayfinding 
Strategies)  $           100,000.00  $                90,000.00 

19 SANTA CLARA

#1: Multilingual digital signage for 
docket display and wayfinding solutions 
(Vendor: CourtWays). Note: Court 
requested $100K for both projects. 10 
percent reduction.

Priority 2 (Multilingual Wayfinding 
Strategies)  $           100,000.00  $                90,000.00 

#2: Multilingual rotating signage for 
digital displays and case docket listings 
that include hearing listings.

Priority 2 (Multilingual Wayfinding 
Strategies)

20 SANTA CRUZ
Replacement of all legacy signage with 
modern multilingual signage. Note: 10 
percent reduction.

Priority 3 (Non-electronic signage)  $              65,000.00  $                57,023.47 

21 SOLANO
Update multilingual static signage for 
non courtroom offices. Priority 3 (Non-electronic signage)  $              19,817.93  $                19,817.93 

22 STANISLAUS
Replace approximately 76 existing 
signs. Currently available only in 
English.               

Priority 1                                               
(Translation of Signage)  $                6,184.00  $                  6,184.00 

23 YUBA
Replace English-only signs with English 
& Spanish.

Priority 1                                               
(Translation of Signage)  $                4,072.11  $                  4,072.11 

TOTALS:  $        1,158,746.06  $          1,000,000.00 

 $          (158,746.06)  $                              -   
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Trial Court
Technology Project Description

GRANT PRIORITY 
 Requested 
Allocation 

Proposed Allocation

1 ALAMEDA

#1: Modify the physical court 
infrastructure to accommodate 
telephonic interpretation for all court 
locations. 

Priority 5 (Infrastructure 
Enhancements)  $              6,500.00  $                     6,500.00 

#2: Purchase of wireless equipment for 
simultaneous interpretation and 
extension equipment for telephonic 
interpretation services.

Priority 1                    
(Interpreter Equipment)  $              6,200.00  $                     6,200.00 

#3: Create a multilingual smartphone 
application to assist LEP Court Users with 
wayfinding. 

Priority 3 (Software)  $            38,848.00  $                   38,848.00 

#4: Integrate the interpreter 
management system (Shiftboard) and 
the traffic case management system 
(TCMS) to assign interpreters in traffic 
cases. 

Priority 3 (Software)  $            29,000.00  $                   29,000.00 

2 AMADOR
#1: Purchase interpreter equipment for 
courtroom.

Priority 1                    
(Interpreter Equipment)  $              4,094.00  $                     4,094.00 

#2: Self-help multilingual kiosk for court 
lobby.

Priority 6 (Multilingual Kiosks)  $            25,000.00  $                   25,000.00 

3 BUTTE
Add interactive screen for multi-use 
Language Access Wayfinding solutions. Priority 6 (Multilingual Kiosks)  $            10,000.00  $                   10,000.00 

4 COLUSA
Interpreter headsets and wireless 
assistive listening transmitters, receivers, 
lanyards, and carrying cases. 

Priority 1                    
(Interpreter Equipment)  $              2,300.00  $                     2,300.00 

5 IMPERIAL

Purchase four (4) sets of portable 
remote video conferencing equipment 
and two additional wireless transmitters 
and receiver sets.

Priority 2  (Telephonic/Video 
Remote Solutions)  $              5,500.00  $                     5,500.00 

6 KERN
Purchase interpreter headsets for all 
courtrooms. 

Priority 1                    
(Interpreter Equipment)  $            30,704.24  $                   30,704.24 

7 KINGS
#1: Purchase interpreter equipment and 
upgrade headsets in all courtrooms.                                 Priority 1                    

(Interpreter Equipment)  $            12,337.42  $                   12,337.42 

#2: Multilingual Arraignment video 
translation. Priority 4                  

(Multilingual Videos)  $              2,500.00  $                     2,500.00 

8 LASSEN
Purchase interpreter equipment. Priority 1                    

(Interpreter Equipment)  $              6,000.00  $                     6,000.00 

9 LOS ANGELES
Purchasing and implementing video 
remote interpreting technology for three 
(3) facilities.

Priority 2  (Telephonic/Video 
Remote Solutions)  $          135,000.00  $                 135,000.00 

10 MADERA
#1: Purchase interpreter equipment (4 
sets). Priority 1                    

(Interpreter Equipment)  $              7,468.58  $                     7,468.58 

#2: Tablets for internal communications 
between interpreters and staff (to 
include accessories).

Priority 2  (Telephonic/Video 
Remote Solutions)  $              8,935.12  $                     8,935.12 

11 MARIN
Replacement of interpreter equipment. Priority 1                    

(Interpreter Equipment)  $            23,080.00  $                   23,080.00 

12 MERCED
#1: Upgrade interpreter 
equipment/transmitters. Note: Court 
requested $135K for both projects. 

Priority 1                    
(Interpreter Equipment)  $          135,000.00  $                 135,000.00 
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Trial Court
Technology Project Description

GRANT PRIORITY 
 Requested 
Allocation 

Proposed Allocation

#2: Upgrade phone tree to offer Spanish 
language options.   Priority 3 (Software)

13 ORANGE

Purchase 100 tablets, 10 laptops and 
software to be used by interpreters for 
internal communications. 

Priority 2  (Telephonic/Video 
Remote Solutions)  $          135,000.00  $                 135,000.00 

14 PLACER
#1: Purchase new VRI Hardware.                 Priority 2  (Telephonic/Video 

Remote Solutions)  $            20,700.00  $                   20,700.00 

#2: Convert existing kiosk to a 
multilingual kiosk.                                                             Priority 6 (Multilingual Kiosks)  $            15,640.00  $                   15,640.00 

15 SACRAMENTO #1: Purchase interpreter equipment. Priority 1 (Interpreter 
Equipment)  $            13,300.00  $                   13,300.00 

#2: Purchase automated scheduling 
software for language access services. Priority 3 (Software)  $            30,000.00  $                   30,000.00 

16 SAN FRANCISCO
#1: Replace interpreter equipment. 63 
devices.                                                   Priority 1 (Interpreter 

Equipment)  $            70,000.00  $                   70,000.00 

#2: Purchase five (5) tablets for real-time 
tablet language assistance at the public 
counters. Note: Amount requested includes 
Language Line Interpreter On Wheels and 
tablets. Also includes $30k to modify the 
public counters to accommodate the tablets.                      

Priority 2  (Telephonic/Video 
Remote Solutions)  $            50,000.00  $                   50,000.00 

17 SAN MATEO

#1: Replace outdated interpreter 
equipment.                                   Priority 1 (Interpreter 

Equipment)  $            56,250.00  $                   56,250.00 

#2: Purchase interpreter scheduling and 
invoicing solution.  Priority 3 (Software)  $            25,000.00  $                   25,000.00 

18 SANTA BARBARA  

The signage project is delivered on a 
technological platform. Note:  Court 
requested over the maximum. Proposed 
award is maximum award available through 
the grant.

Priority 3 (Software)  $          175,000.00  $                 135,000.00 

19 SANTA CLARA

#1: Purchase upgraded interpreter 
equipment. Priority 1                    

(Interpreter Equipment)  $            20,679.48  $                   20,679.48 

#2: Digital signage/wayfinding kiosk.  
Software development, hardware, 
displays (with project management and 
installation) 

Priority 6 (Multilingual Kiosks)  $            97,097.50  $                   97,097.50 

20 SANTA CRUZ
Replace interpreter equipment for all 
court locations.

Priority 1                    
(Interpreter Equipment)  $            45,746.00  $                   45,746.00 

21 SHASTA
#1: Purchase updated interpreter 
equipment.                              Priority 1                    

(Interpreter Equipment)  $            18,469.11  $                   18,469.11 

#2: Purchase tablets for different points 
of contact outside of the courtroom to 
provide assistance (e.g. communicate 
and inform LEPs  of services available).                                          

Priority 2  (Telephonic/Video 
Remote Solutions)  $            15,787.50  $                   15,787.50 
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Trial Court
Technology Project Description

GRANT PRIORITY 
 Requested 
Allocation 

Proposed Allocation

22 SOLANO
Purchase interpreter equipment. Priority 1                    

(Interpreter Equipment)  $            15,000.00  $                   15,000.00 

23 STANISLAUS
#1: Purchase additional interpreter  
equipment.                                                 Priority 1                    

(Interpreter Equipment)  $              3,369.00  $                     3,369.00 

#2: Purchase seven (7) tablets and tablet 
mounts for online translation services.   Priority 2  (Telephonic/Video 

Remote Solutions)  $              3,126.00  $                     3,126.00 

24 TULARE

Upgrade interpreter equipment to  
Infrared Assistive Listening System. Priority 1                    

(Interpreter Equipment)  $            53,635.00  $                   53,635.00 

TOTALS:  $      1,352,266.95  $             1,312,266.95 

 $            (2,266.95)  $                   37,733.05 
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FY 2019/2020 SIGNAGE TECHNOLOGY GRANT
TOTAL AWARDS BY COURT

COUNTY
SIGNAGE 
AWARD

TECHNOLOGY 
AWARD 

Total Award Total Request

1.       ALAMEDA  $          90,000.00 80,548.00$        170,548.00$            180,548.00$           
2.       AMADOR  $          20,000.00  $        29,094.00 49,094.00$              49,094.00$             
3.       BUTTE  $          57,023.47  $        10,000.00 67,023.47$              110,000.00$           
4.       COLUSA  N/A  $          2,300.00 2,300.00$                2,300.00$                
5.       DEL NORTE  $            2,000.00  N/A 2,000.00$                10,000.00$             
6.       FRESNO  $          44,622.44  N/A 44,622.44$              44,622.44$             
7.       IMPERIAL  $            4,100.00  $          5,500.00 9,600.00$                9,600.00$                
8.       INYO  $          10,000.00  N/A 10,000.00$              10,000.00$             
9.       KERN  $            1,973.09  $        30,704.24 32,677.33$              32,677.33$             
10.   KINGS  $          52,863.00  $        14,837.42 67,700.42$              67,700.42$             
11.   LASSEN  $            1,000.00  $          6,000.00 7,000.00$                7,000.00$                
12.   LOS ANGELES  $          85,000.00  $      135,000.00 220,000.00$            235,000.00$           
13.   MADERA  $          43,833.49  $        16,403.70 60,237.19$              60,237.19$             
14.   MARIN  N/A  $        23,080.00 23,080.00$              23,080.00$             
15.   MERCED  $          75,000.00  $      135,000.00 210,000.00$            235,000.00$           
16.   ORANGE  $          89,430.00  $      135,000.00 224,430.00$            232,850.00$           
17.   PLACER  N/A  $        36,340.00 36,340.00$              36,340.00$             
18.   SACRAMENTO  $          13,700.00  $        43,300.00 57,000.00$              57,000.00$             
19.   SAN FRANCISCO  $          85,000.00  $      120,000.00 205,000.00$            220,000.00$           
20.   SAN JOAQUIN  $          57,357.00  N/A 57,357.00$              63,730.00$             
21.   SAN MATEO  N/A  $        81,250.00 81,250.00$              81,250.00$             
22.   SANTA BARBARA  $          90,000.00  $      135,000.00 225,000.00$            275,000.00$           
23.   SANTA CLARA  $          90,000.00  $      117,776.98 207,776.98$            217,776.98$           
24.   SANTA CRUZ  $          57,023.47  $        45,746.00 102,769.47$            110,746.00$           
25.   SHASTA  N/A  $        34,256.61 34,256.61$              34,256.61$             
26.   SOLANO  $          19,817.93  $        15,000.00 34,817.93$              34,817.93$             
27.   STANISLAUS  $            6,184.00  $          6,495.00 12,679.00$              12,679.00$             
28.   TULARE  N/A  $        53,635.00 53,635.00$              53,635.00$             
29.   YUBA  $            4,072.11  N/A 4,072.11$                4,072.11$                

1,000,000.00$     1,312,266.95$   2,312,266.95$        2,511,013.01$        
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JUDICIAL COUNCIL OF CALIFORNIA

455 Golden Gate Avenue . San Francisco, California 94102-3688 
www.courts.ca.gov 

C I R C U L A T I N G  O R D E R  M E M O R A N D U M
T O  T H E  J U D I C I A L  C O U N C I L  

Circulating Order Number: CO-20-04 

Title 

Appellate Procedure: Emergency Orders to 
Toll and Extend Time 

Rules, Forms, Standards, or Statutes Affected 

Amend Cal. Rules of Court, rule 8.66 

Recommended by 

Hon. Marsha G. Slough, Chair, Executive and 
Planning Committee 

Hon. David M. Rubin, Chair, Judicial Branch 
Budget Committee and Litigation 
Management Committee 

Hon. Kyle S. Brodie, Chair, Judicial Council 
Technology Committee 

Hon. Marla O. Anderson, Chair, Legislation 
Committee 

Hon. Harry E. Hull, Jr., Chair, Rules 
Committee 

Action Requested 
VOTING MEMBERS ONLY: Vote and 
return by e-mail or fax. Additionally, return 
original signature page. 

Please Respond By 
April 3, 2020, at 5:00 PM 

Date of Report 
April 2, 2020 

Contact 
Christy Simons, 415-865-7694 

christy.simons@jud.ca.gov 

Executive Summary 
To assist the appellate courts in continuing to operate during the COVID-19 pandemic, the chairs 
of the Judicial Council’s six internal committees recommend amending rule 8.66, the appellate 
rule governing extensions of time, because of a public emergency to provide for tolling in 
addition to extending time. They also recommend amendments to allow the Chair of the Judicial 
Council to order tolling or extensions of time for up to 30 days rather than 14 days, and to clarify 
and simplify various provisions of the rule.  
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Recommendation 
The internal committee chairs recommend that the Judicial Council, effective April 4, 2020: 

Amend Cal. Rules of Court, rule 8.66, to add a public health crisis as a type of public 
emergency, add tolling as a type of relief that can be ordered or authorized, increase to 30 
days the tolling or extension of time that may be ordered by the Chair of the Judicial Council, 
clarify the process for additional tolling or extensions of time, add two advisory committee 
comments regarding tolling, and make other clarifying changes; and 

The text of the amended rule is attached at pages 5-6. 

Relevant Previous Council Action 
The predecessor to rule 8.66 was adopted effective January 1, 1995. The rule was renumbered in 
2007 and an advisory committee comment was added to clarify that the Chief Justice of 
California is the Chair of the Judicial Council. The rule has not been amended since 2007, and 
earlier amendments are not relevant to this proposal.  

Analysis/Rationale 
The COVID-19 pandemic is having unprecedented impacts on courts throughout the state, 
including the appellate courts. Over the last two weeks, under rule 8.66, all six Courts of Appeal 
and the Supreme Court have issued orders extending for 30 days the time periods specified in the 
appellate rules. In implementing these orders, however, the courts have become aware of 
shortcomings in the rule. In particular, the orders authorized by the rule provide for extensions of 
time, but not for tolling. Tolling stops or suspends the running of time; when the tolling period 
ends, the time starts running again. By contrast, extending time adds days to the end of a time 
period. Tolling gives courts flexibility and can be easier to apply. 

In addition to adding tolling, the internal committee chairs recommend amending subdivision (a) 
to add a “public health crisis” as a type of public emergency that could necessitate an order under 
the rule, lengthen the time in (a)(1) that the Chair may order tolling or an extension from 14 days 
to 30 days to be consistent with the amount of time in (a)(2) that the Chair may authorize a court 
to extend time, and simplify language in (a)(1) and (a)(2).  

The amendments to subdivision (b) add language regarding tolling, require in (b)(1) that the 
length of any tolling or extension ordered by the Chair under (a)(1) must be specified in the 
order, and make minor wording changes in (b)(1) and (b)(2). 

The amendments to subdivision (c) update the language from extending the orders under the rule 
to renewing the orders, and add provisions that the Chair may renew an order with or without a 
request, an order may be renewed prior to its expiration, and orders under both (a)(1) and (a)(2) 
may be renewed for up to 30 days per renewal. In addition, the current rule appears to authorize 
only one extension of an order. The amendments make clear that an order may be renewed more 
than once, “for additional periods not to exceed 30 days per renewal.” As in subdivision (a), the 
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amendments remove the distinction between the length of time the Chair may extend an order 
(14 days) and the length of time the Chair may authorize the court to extend time (30 days), to 
provide for renewal for up to 30 days for both types. 

Finally, the amendments include two new advisory committee comments regarding tolling. The 
first explains the concept of tolling and provides a case citation. The second clarifies that the 
tolling and extension of time authorized under this rule apply to all rules of court that govern 
finality in the Supreme Court and the Courts of Appeal. 

The Chair may authorize that the revisions to be effected by the amended rule apply retroactively 
to orders already in effect, including insofar as those prior orders applied to deadlines before the 
rule was amended. 

Policy implications 
The COVID-19 pandemic presents an unprecedented crisis that threatens the lives, health, and 
safety of all Californians. The length of time the pandemic may impact the state is unknown. The 
appellate courts must adapt quickly and continue to provide critical services that affect the lives 
of many Californians, including some of the most vulnerable. The proposal supports the Judicial 
Council’s mission of improving the administration of justice by providing more flexibility and 
guidance for the appellate courts with respect to emergency orders. In turn, this enhances the 
courts’ ability to continue their operations and provide equal access to justice.  

Comments 
Due to the urgent situation created by the COVID-19 pandemic and the need for the appellate 
courts to adapt quickly and continue to provide necessary services, this proposal has not 
circulated for public comment. The proposed revisions were circulated, however, to each of the 
six administrative presiding justices of the Courts of Appeal, all of whom supported the 
proposal. The internal chairs recommend circulating an invitation to comment shortly after the 
amended rule takes effect.  

Alternatives considered 
The internal committee chairs considered taking no action, but rejected this alternative in light of 
the public emergency confronting the courts and litigants.  

The internal committee chairs also considered listing the specific rules governing finality in the 
second new advisory committee comment, rather than referring to them collectively. The 
committee rejected this option because a list could be, or could become, incomplete. In addition, 
rule numbers may change, and updating cross-references can be cumbersome.  

Fiscal and Operational Impacts 
It is anticipated that the proposal will facilitate appellate court operations by expanding the types 
of relief that can be ordered, clarifying that additional periods of relief, if necessary, are 
authorized, and making other changes to improve the working of the rule. Operational impacts 
will include the time to inform judicial officers and court staff regarding the amendments, and 
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could include changes to case management systems. It is unclear what fiscal impact the proposal 
may have on the appellate courts.  

Attachments and Links 
1. Cal. Rules of Court, rule 8.66, at pages 5–6 
2. Voting instructions, at page 7 
3. Vote and signature pages, at pages 8-9 
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Title 8.  Appellate Rules 1 
2 

Division 1.  Rules Relating to the Supreme Court and Courts of Appeal 3 
4 

Chapter 1.  General Provisions 5 
6 

Article 4.  Applications and Motions; Extending and Shortening Time 7 
8 
9 

Rule 8.66.  Extending Tolling or extending time because of public emergency 10 
11 

(a) Emergency tolling or extensions of time12 
13 

If made necessary by the occurrence or danger of an earthquake, fire, public health 14 
crisis, or other public emergency, or by the destruction of or danger to a building 15 
housing a reviewing court, the Chair of the Judicial Council, notwithstanding any 16 
other rule in this title, may: 17 

18 
(1) Extend Toll for up to 30 days or extend by no more than 14 additional 3019 

days the time to do any act required or permitted under any time periods20 
specified by these rules; or21 

22 
(2) Authorize specified courts to toll for up to 30 days or extend by no more than23 

30 additional days the time to do any act required or permitted under any24 
time periods specified by these rules.25 

26 
(b) Applicability of order27 

28 
(1) An order under (a)(1) must specify the length of the tolling or extension and29 

whether it the order applies throughout the state, only to specified courts, or30 
only to courts or attorneys in specified geographic areas, or applies in some31 
other manner.32 

33 
(2) An order of the Chair of the Judicial Council under (a)(2) must specify the34 

length of the authorized tolling or extension.35 
36 

(c) Additional extensionsRenewed orders37 
38 

If made necessary by the nature or extent of the public emergency, with or without 39 
a request, the Chair of the Judicial Council may extend or renew an order issued 40 
under (a) this rule prior to its expiration. An order may be renewed for an 41 
additional periods of: not to exceed 30 days per renewal. 42 

43 
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(1) No more than 14 days for an order under (a)(1); or 1 
2 

(2) No more than 30 days for an order under (a)(2).3 
4 

Advisory Committee Comment 5 
6 

The Chief Justice of California is the Chair of the Judicial Council (see rule 10.2). 7 
8 

Any tolling ordered under this rule is excluded from the time period specified by the rules. (See 9 
Woods v. Young (1991) 53 Cal.3d 315, 326, fn. 3 [“Tolling may be analogized to a clock that is 10 
stopped and then restarted. Whatever period of time that remained when the clock is stopped is 11 
available when the clock is restarted, that is, when the tolling period has ended.”].) 12 

13 
The tolling and extension of time authorized under this rule include and apply to all rules of court 14 
that govern finality in both the Supreme Court and the Courts of Appeal. 15 

16 
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Instructions for Review and Action by Circulating Order 

Voting members 
• Please reply to the email message with “I approve,” “I disapprove,” or “I abstain,” by 5:00

p.m., April 3, 2020

• If you are unable to reply by April 3, 2020, please do so as soon as possible thereafter.

Advisory members 
The circulating order is being emailed to you for your information only. There is no need to sign 
or return any documents. 
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CIRCULATING ORDER 
Judicial Council of California  
Voting and Signature Pages 

 
Effective immediately, the Judicial Council approves the amendments to Cal. Rules of Court, 
rule 8.66. 

 
 

My vote is as follows: 
 
   Approve   Disapprove   Abstain 
 
 
 
                                    
Tani G. Cantil-Sakauye, Chair 

 
 
                    /s/                
Marla O. Anderson 

 
 
                    /s/                
Richard Bloom 

 
        
                    /s/                
C. Todd Bottke 

 
 
                    /s/                
Stacy Boulware Eurie 

 
 
                    /s/                
Kyle S. Brodie 

 
     
                    /s/                
Ming W. Chin 

 
                
                    /s/                
Jonathan B. Conklin 

 
          
                    /s/                
Samuel K. Feng 

 
 
                    /s/                
Brad R. Hill 

 
 
                    /s/                
Rachel W. Hill 

 
 
                    /s/                
Harold W. Hopp 

 
 
                    /s/                
Harry E. Hull, Jr. 

 
 
                    /s/                
Hannah-Beth Jackson 
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My vote is as follows: 

 Approve  Disapprove  Abstain

/s/              
Patrick M. Kelly 

/s/              
Dalila Corral Lyons 

/s/              
Gretchen Nelson 

/s/              
Maxwell V. Pritt 

/s/              
David M. Rubin 

/s/              
Marsha G. Slough 

/s/              
Eric C. Taylor 

Date:  April 3, 2020 

  Attest:   
_______________________________________ 
Administrative Director and    
Secretary of the Judicial Council 
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C I R C U L A T I N G  O R D E R  M E M O R A N D U M  
T O  T H E  J U D I C I A L  C O U N C I L  

Circulating Order Number: CO-20-05 

 
Title 
Civil Practice and Procedure: Emergency 
Electronic Service Rule in Response to the 
COVID-19 Pandemic 
 
Rules, Forms, Standards, or Statutes Affected 
Adopt Cal. Rules of Court, emergency rule 12 
 
Recommended by 

Hon. Marsha G. Slough, Chair, Executive and 
Planning Committee  

Hon. David M. Rubin, Chair, Judicial Branch 
Budget Committee and Litigation 
Management Committee  

Hon. Kyle S. Brodie, Chair, Technology 
Committee  

Hon. Marla O. Anderson, Chair, Legislation 
Committee 

Hon. Harry E. Hull, Jr., Chair, Rules 
Committee 

  
Action Requested 
VOTING MEMBERS ONLY: Submit votes 
by responding to the transmittal email. 
 
Please Respond By 
April 16, 2020, at 3:00 p.m. 
 
Date of Report 
April 14, 2020 
 
Contact 
Anne M. Ronan, Legal Services 
415-865-8933 
anne.ronan@jud.ca.gov  

 

Executive Summary 
To allow parties to proceed with civil cases during the state of emergency related to the COVID-
19 pandemic without impacting public health and safety, the chairs of the Judicial Council’s six 
internal committees recommend that the council adopt California Rules of Court, emergency rule 
12. This rule will temporarily mandate electronic service of nonjurisdictional notices and 
documents between represented parties in general civil actions, and in proceedings under the 
Family and Probate Codes.  

mailto:anne.ronan@jud.ca.gov
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Recommendation 
The chairs of the Judicial Council’s six internal committees recommend that the Judicial 
Council, effective immediately, adopt California Rules of Court, emergency rule 12. The rule, 
which will apply only in general civil cases and proceedings under the Family and Probate 
Codes, will: 

• Mandate that a represented party accept electronic service of all notices and documents 
that may be served by mail, express mail, overnight delivery, or facsimile. 

• Mandate that a represented party, after being informed of this rule and on the request of 
any party, electronically serve all notices and documents that may be served by mail, 
express mail, overnight delivery, or facsimile. 

• Permit electronic service on a self-represented party if that party provides written 
consent.  

• Sunset 90 days after the Governor declares that the state of emergency related to the 
COVID-19 pandemic is lifted, or when amended or repealed by the council. 

The text of the new rule is attached at pages 6–7. 

Relevant Previous Council Action 
The council adopted its initial rule regarding electronic service in 2003 and has amended it 
several times over the years since then, including renumbering it as rule 2.251. That rule 
currently implements the provision in Code of Civil Procedure section 1010.6, which provides 
for electronic service of documents in civil matters either with the affirmative agreement of the 
parties or by order of the court under certain circumstances.  

On March 27, 2020, the Governor issued an order1 giving the Judicial Council of California 
authority to take necessary action to respond to this crisis, including by adopting emergency 
rules that otherwise would be inconsistent with statutes concerning civil practice or procedures. 
The Governor’s order also suspended statutes to the extent they would be inconsistent with such 
emergency rules. Under that order, the council adopted emergency rules 1–11 on April 6, 2020.  

Analysis/Rationale 
Background 
As stated more fully in the April 4, 2020 report to the Judicial Council proposing emergency 
rules 1–11, the United States is the epicenter of a global pandemic caused by the COVID-19 
virus. As of April 13, the U.S. Centers for Disease Control and Prevention reported there were 
more than 550,000 cases in this country, with almost 22,00 deaths.  

                                                 
1 Executive Order N-38-20: www.gov.ca.gov/wp-content/uploads/2020/03/3.27.20-N-38-20.pdf. 

https://www.gov.ca.gov/wp-content/uploads/2020/03/3.27.20-N-38-20.pdf
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On March 4, 2020, Governor Gavin Newsom proclaimed a state of emergency in California as a 
result of the threat of COVID-19.2 On March 20, 2020, Governor Newsom issued a statewide 
shelter in place order3 with limited exceptions for emergency services. Adults over the age of 65 
and persons of any age who have serious underlying medical conditions are at higher risk and 
required to stay home. In addition, several counties have issued local shelter in place orders that 
are more restrictive than the statewide order issued by the Governor. Despite sustained efforts by 
all levels of government, COVID-19 continues to spread rapidly and is impacting nearly all 
sectors of California. As of April 11, 2020, California’s Department of Public Health reported 
almost 22,000 cases in the state and 651 deaths.4 

Proposal 
Emergency rule 12 is intended to complement any existing local rules or orders providing for 
electronic service between parties, and to expand the requirements for such service to cover all 
represented parties in general civil cases5 and family law and probate matters. In such matters, 
once jurisdictional documents have been served (generally by personal service), most notices and 
documents may be served by mail, express mail, overnight delivery, or facsimile transmission. 
(See, e.g., Code Civ. Proc., §§ 1006 and 1013; Prob. Code, § 1215.) While electronic service is 
permitted, parties must affirmatively consent to such delivery unless a court has ordered it. (Code 
Civ. Proc., § 1010.6(b); Prob. Code, § 1215(c).) Attorneys have reported that during this 
pandemic, some parties refuse to agree to electronic service and insist on serving and being 
served by mail.  

In light of the stay at home orders currently in place, this places many attorneys in a difficult 
position. To receive documents sent or delivered to a lawyer’s address of record in the case, i.e., 
the office address, someone must leave home and travel to the law office or postal address to 
pick up the documents and arrange for them to be delivered to the appropriate attorney. This 
means attorneys must choose to either travel and increase the risks to their own and the public 
health, or stay at home as mandated and place their client’s rights at risk. Similarly, serving 
documents by mail may involve trips to the office (to make the necessary copies of papers and 

                                                 
2 State of emergency proclamation: https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-Coronavirus-SOE- 
Proclamation.pdf. 
3 Executive Order N-33-20: https://covid19.ca.gov/img/Executive-Order-N-33-20.pdf. 
4 Figures from Cal. Dept. of Public Health, at 
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/Immunization/ncov2019.aspx#COVID-
19%20by%20the%20Numbers. 
5 Cal. Rules of Court, rule 1.6 defines general civil cases. The ones not covered by this rule include small claims 
proceedings, unlawful detainer proceedings, and petitions to prevent civil harassment, elder abuse, and workplace 
violence; election contest petitions; and petitions for relief from late claims. This rule does not cover these cases for 
a variety of reasons. Petitions for restraining orders are primarily brought by self-represented litigants, and 
defendants in unlawful detainer cases are also primarily self-represented. In addition, unlawful detainers are covered 
by emergency rule 1 through this period and will be limited in number. Counsel in such cases may still agree to 
accept electronic service as appropriate. For juvenile cases, some electronic service of notice is already provided for 
in emergency rule 7. 

https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-Coronavirus-SOE-Proclamation.pdf
https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-Coronavirus-SOE-Proclamation.pdf
https://covid19.ca.gov/img/Executive-Order-N-33-20.pdf
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/Immunization/ncov2019.aspx#COVID-19%20by%20the%20Numbers
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/Immunization/ncov2019.aspx#COVID-19%20by%20the%20Numbers


  CO-20-05 

 4 

attachments) and potentially the post office (to mail them). Electronic service eliminates the need 
for such travel. 

As noted, rule 12 would apply in proceedings under the Probate Code and Family Code, and 
general civil cases, and would apply to all such matters unless a court orders otherwise or a local 
rule or order requiring electronic service in those cases is already in effect.6 It would require that 
any represented party in such matters accept electronic service of documents that could 
otherwise be served by mail, express mail, overnight delivery, or fax, without needing to consent 
to such service.7 It would also require represented parties in such matters to serve others 
electronically, if the other party provides notice of this rule and asks that such service be used.8 
The time frames involved as to when the electronic service is considered complete and the 
extension of time, if any, provided following such service would be the same as statutorily 
provided for electronic service upon consent.9 

While the provisions requiring the receipt or use of electronic service apply only to represented 
parties, such service could be used with self-represented parties also if they consent to it in 
writing.10 

Policy implications 
The COVID-19 pandemic presents an unprecedented crisis that threatens the lives, health, and 
safety of all Californians. California attorneys, however, provide critical services that affect the 
rights of many Californians, including some of the most vulnerable. Given the length of time the 
pandemic may impact the state, attorneys must be able to continue to provide their needed 
services. 

Comments 
This proposal has not been circulated for comment due to the speed with which the COVID-19 
pandemic has spread and the urgent need to provide parties the tools required to allow them to 
continue with their cases and protect their rights while considering the health and safety of 
parties, counsel, and the public.  

Alternatives considered 
The council could take no action. Over the past month, however, attorneys have reported that 
they are struggling to deal with the impact of COVID-19. Given the severity of the crisis, the 
chairs of the Judicial Council’s six internal committees concluded that recommended rule 12 is 
necessary to help give attorneys a way to proceed with their cases while considering the public 
health and safety. 

                                                 
6 Proposed rule 12(a). 
7 Proposed rule 12(b)(1). 
8 Proposed rule 12(b)(2). 
9 Proposed rule 12(d). 
10 Proposed rule 12(c). 
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The internal chairs note that emergency rule 3 allows the alternative of each court ordering 
electronic service by parties appearing before it. The chairs intend proposed rule 12 to 
complement that rule. This statewide requirement for electronic service on represented parties in 
general civil actions and proceedings under the Probate Code will eliminate the need for 
individual courts to consider issuing such orders in those proceedings at a time when they are, 
appropriately, focused on how the COVID-19 pandemic is impacting court operations. 

Fiscal and Operational Impacts 
Because this rule applies to service by and among parties only, it should not have any fiscal or 
operational impacts on courts. 

Attachments and Links 
1. Cal. Rules of Court, emergency rule 12, at pages 6–7  
2. Voting instructions, at page 8 
3. Vote and signature pages, at pages 9–10 
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Emergency rule 12.  Electronic service 1 
 2 
(a)  Application 3 
 4 

(1)  Notwithstanding any other law, including Code of Civil Procedure section 5 
1010.6, Probate Code section 1215, and rule 2.251, this rule applies in all 6 
general civil cases and proceedings under the Family and Probate Codes, 7 
unless a court orders otherwise.   8 

 9 
(2)  Notwithstanding (1), the rule does not apply in cases where parties are 10 

already required by court order or local rule to provide or accept notices and 11 
documents by electronic service, and is not intended to prohibit electronic 12 
service in cases not addressed by this rule. 13 

 14 
(b) Required electronic service 15 
 16 

(1)  A party represented by counsel, who has appeared in an action or proceeding, 17 
must accept electronic service of a notice or document that may be served by 18 
mail, express mail, overnight delivery, or facsimile transmission. Before first 19 
serving a represented party electronically, the serving party must confirm by 20 
telephone or email the appropriate electronic service address for counsel 21 
being served. 22 

 23 
(2)  A party represented by counsel must, upon the request of any party who has 24 

appeared in an action or proceeding and who provides an electronic service 25 
address and a copy of this rule, electronically serve the requesting party with 26 
any notice or document that may be served by mail, express mail, overnight 27 
delivery, or facsimile transmission.    28 

 29 
(c) Permissive electronic service 30 
 31 

Electronic service on a self-represented party is permitted only with consent of that 32 
party, confirmed in writing. The written consent to accept electronic service may be 33 
exchanged electronically. 34 

 35 
(d) Time 36 
 37 

(1)  In general civil cases and proceedings under the Family Code, the provisions 38 
of Code of Civil Procedure section 1010.6(a)(4) and (5) apply to electronic 39 
service under this rule. 40 

 41 
(2)  In proceedings under the Probate Code, the provisions of Probate Code 42 

section 1215(c)(2) apply to electronic service under this rule. 43 
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 1 
(e) Confidential documents  2 
 3 

Confidential or sealed records electronically served must be served through 4 
encrypted methods to ensure that the documents are not improperly disclosed. 5 

 6 
(f) Sunset of rule   7 
 8 

This rule will remain in effect until 90 days after the Governor declares that the 9 
state of emergency related to the COVID-19 pandemic is lifted, or until amended or 10 
repealed by the Judicial Council. 11 

 12 
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Instructions for Review and Action by Circulating Order 
 
 

Voting members 
• Please reply to the email message with “I approve,” “I disapprove,” or “I abstain,” by 3:00 

p.m., Thursday, April 16, 2020 
 

• If you are unable to reply by April 16, 2020 please do so as soon as possible thereafter. 
 

Advisory members 
The circulating order is being emailed to you for your information only. There is no need to sign 
or return any documents. 

 
 



                                                                                   CO-20-05 

9 
 

CIRCULATING ORDER 
Judicial Council of California  
Voting and Signature Pages 

 
Effective immediately, the Judicial Council adopts California Rules of Court, emergency rule 12. 

 
 

My vote is as follows: 
 

   Approve   Disapprove   Abstain 
 
 
 
                                    
Tani G. Cantil-Sakauye, Chair 

 
 
                    /s/                
Marla O. Anderson 

 
 
                    /s/                
Richard Bloom 

 
        
                    /s/                
C. Todd Bottke 

 
 
                    /s/                
Stacy Boulware Eurie 

 
 
                    /s/                
Kyle S. Brodie 

 
     
                    /s/                
Ming W. Chin 

 
                
                    /s/                
Jonathan B. Conklin 

 
          
                    /s/                
Samuel K. Feng 

 
 
                    /s/                
Brad R. Hill 

 
 
                    /s/                
Rachel W. Hill 

 
 
                    /s/                
Harold W. Hopp 

 
 
                    /s/                
Harry E. Hull, Jr. 

 
 
                                    
Hannah-Beth Jackson 
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My vote is as follows: 

 Approve  Disapprove  Abstain

/s/              
Patrick M. Kelly 

/s/              
Dalila Corral Lyons 

/s/              
Gretchen Nelson 

/s/              
Maxwell V. Pritt 

/s/              
David M. Rubin 

/s/              
Marsha G. Slough 

/s/              
Eric C. Taylor 

Date:  ______________ 

  Attest:   
_______________________________________ 

Administrative Director and 
Secretary of the Judicial Council 

4/17/2020
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C I R C U L A T I N G  O R D E R  M E M O R A N D U M  
T O  T H E  J U D I C I A L  C O U N C I L  

Circulating Order Number: CO-20-06 

 
Title 
Protective Orders: Emergency Rule on 
Extension of Restraining Orders 
 
Rules, Forms, Standards, or Statutes Affected 
Amend Cal. Rules of Court, emergency rule 8 
 
Recommended by 

Hon. Marsha G. Slough, Chair, Executive and 
Planning Committee 

Hon. David M. Rubin, Chair, Judicial Branch 
Budget Committee and Litigation 
Management Committee 

Hon. Kyle S. Brodie, Chair, Technology 
Committee 

Hon. Marla O. Anderson, Chair, Legislation 
Committee 

Hon. Harry E. Hull, Jr., Chair, Rules 
Committee 

  
Action Requested 
VOTING MEMBERS ONLY: Submit votes 
by responding to the transmittal e-mail. 
 
 
Please Respond By 
April 19, 2020 
 
Date of Report 
April 16, 2020 
 
Contact 
Frances Ho, Attorney 
415-865-7662 
frances.ho@jud.ca.gov 
 
Gregory S. Tanaka, Supervising Attorney 
415-865-7671 
gregory.tanaka@jud.ca.gov 

 

Executive Summary 
The chairs of the Judicial Council’s six internal committees recommend that the council 
amend emergency rule 8 of the California Rules of Court to allow persons protected by 
restraining orders to submit requests to renew restraining orders during the state of emergency 
related to the COVID-19 pandemic and to address the operational concerns of courts. 

Recommendation 
The chairs of the Judicial Council’s six internal committees recommend that the Judicial 
Council, effective immediately, amend emergency rule 8 of the California Rules of Court as 
follows: 

1. Require that courts provide a means for requests to renew long-term restraining orders that 
expire during the state of emergency to be filed either at a physical location, drop box, or 
electronically. 

mailto:frances.ho@jud.ca.gov
mailto:frances.ho@jud.ca.gov
mailto:gregory.tanaka@jud.ca.gov
mailto:gregory.tanaka@jud.ca.gov
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2. Allow courts to extend a long-term restraining order, upon a request to renew a restraining
order being filed with the court, for up to 90 days.

3. Allow a party or attorney to electronically sign a request to renew a restraining order filed
with the court.

4. Remove the requirement that emergency protective orders and restraining orders after
hearing be automatically extended.

5. Replace the word “continued” with “remain in effect” in subdivision (b)(2) of the rule.

The text of the amended rule is attached at pages 5–6. 

Relevant Previous Council Action 
On March 27, the Governor issued an order1 giving the Judicial Council authority to take 
necessary action to respond to the COVID-19 pandemic, including by adopting emergency rules 
that otherwise would be inconsistent with statutes concerning civil practice or procedure. The 
Governor’s order also suspended statutes to the extent they would be inconsistent with such 
emergency rules. Under that order, the council adopted emergency rules 1–11 on April 6, 2020, 
which included emergency rule 8, to address civil and criminal restraining orders.2 

Analysis/Rationale 
Renewal of long-term restraining order 
A request to renew a restraining order must be requested by the protected person within three 
months from the date of expiration of a long-term restraining order, also known as a restraining 
order after hearing.3 The amendments proposed to emergency rule 8(b)(4) would require courts 
to accept requests to renew restraining orders and extend any long-term restraining order until 
the matter could be heard, for up to 90 days. As currently stated, the emergency rule requires 
courts to automatically extend any long-term restraining order that is due to expire during the 
state of emergency. Advisory committee members and courts have expressed concern with this 
requirement as courts do not have a way of tracking long-term restraining orders that have been 
granted, including when they were issued and set to expire. The judicial and administrative 
burdens of such a policy would be enormous, especially for those courts with less sophisticated 
case management systems. The rule also currently assumes that the protected person wants the 
restraining order to continue. Instead of automatically extending any long-term restraining order 
due to expire during the state of emergency, the proposed amendments would give those seeking 

1 Executive Order N-38-20, www.gov.ca.gov/wp-content/uploads/2020/03/3.27.20-N-38-20.pdf. 
2 Judicial Council of Cal., Internal Com. Chairs Rep., Judicial Branch Administration: Emergency Rules in 
Response to the COVID-19 Pandemic (April 6, 2020), https://jcc.legistar.com/View.ashx?M=F&ID= 
8233133&GUID=4CE2DDDF-426E-446C-8879-39B03DE418B3 
3 Family Code section 6345. 

https://www.gov.ca.gov/wp-content/uploads/2020/03/3.27.20-N-38-20.pdf
https://www.gov.ca.gov/wp-content/uploads/2020/03/3.27.20-N-38-20.pdf
https://jcc.legistar.com/View.ashx?M=F&ID=8233133&GUID=4CE2DDDF-426E-446C-8879-39B03DE418B3
https://jcc.legistar.com/View.ashx?M=F&ID=8233133&GUID=4CE2DDDF-426E-446C-8879-39B03DE418B3
https://jcc.legistar.com/View.ashx?M=F&ID=8233133&GUID=4CE2DDDF-426E-446C-8879-39B03DE418B3
https://jcc.legistar.com/View.ashx?M=F&ID=8233133&GUID=4CE2DDDF-426E-446C-8879-39B03DE418B3
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further protection access to the court system, while allowing other restraining orders to naturally 
expire when no request to renew is filed with the court. 

Automatic extensions for emergency protective orders 
Courts have also expressed concern over the current mandate in emergency rule 8 that requires 
the automatic extension of emergency protective orders already issued to prevent domestic 
violence, elder abuse, stalking, child abuse, or child abduction. These orders typically last 5 to 7 
days but under emergency rule 8 would be automatically extended for up to 30 days, if set to 
expire during the state of emergency. Having courts extend all emergency protective orders due 
to expire during this time period is problematic as it would require the creation of an entirely 
new business process to track all emergency protective orders previously issued by the court, 
including their expiration dates, and to extend those orders. Additionally, these orders do not 
generate the opening of a court case and therefore would not be searchable in court case 
management systems. This would create a significant operational burden on courts at a time 
when resources are scarce. 

Under normal circumstances, individuals granted emergency protective orders who still need 
protection would be directed to file their own request for restraining order. During the state of 
emergency, all Californians should now be able to file a request for restraining order at their 
local court under emergency rule 8. This means that the current process can be relied on by 
members of the public who seek further protection through the courts after the expiration of an 
emergency protective order.4 Additionally, during the state of emergency, rule 8 as amended will 
still provide courts with the ability to issue new emergency protective orders as noted above, for 
up to 30 days, recognizing that it may be harder for self-represented litigants to access services 
during this time. 

Technical change to subdivision (b)(2) 
As currently stated, emergency rule 8(b)(2) requires any temporary restraining order or gun 
violence emergency protective order issued or expiring during the state of emergency to be 
“continued” until a hearing can be held, for up to 90 days. The proposed amendment to the rule 
replaces the word “continued” with language stating that the orders must instead “remain in 
effect.” This technical change would clarify any ambiguity in interpretation that may result in 
only the original hearing date set by the court being “continued,” without extending the actual 
expiration date of any temporary restraining order or gun violence emergency protective order 
previously granted. 

Comments 
This proposal has not been circulated for comment due to the speed with which the COVID-19 
pandemic has spread and the urgent need to allow parties the means required to access the courts 

4 Emergency rule 8(c) provides that courts should provide a means for people to file requests for restraining orders 
and requests to renew restraining orders. 
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for protection from violence and lessen the burden on court operations during the state of 
emergency, while considering the health and safety of parties, counsel, and the public. 

Alternatives considered 
The chairs of the council’s six internal committees considered taking no action. However, since 
emergency rule 8 was adopted by the council, attorneys and the courts have reported substantial 
difficulty and challenges in understanding how the current emergency rule 8, requiring 
automatic extension of all long-term restraining orders, should be implemented. Given the 
severity of the crisis, and the need to ensure the protection of vulnerable populations from 
violence, the chairs of the Judicial Council’s six internal committees concluded that proposed 
amended emergency rule 8 is necessary for courts to reasonably implement the emergency rules 
while still providing access to our court system for those in need of protection. 

Fiscal and Operational Impacts 
This amended emergency rule minimizes the anticipated burden on court operations and case 
management systems by eliminating the requirement to identify and automatically extend 
thousands of expiring long-term restraining orders and emergency protective orders statewide. 
Instead, the amended rule would allow courts to extend a long-term restraining order only when 
requested by the protected person and issue any emergency protective order for an extended time 
period during the state of emergency. 

Attachments and Links 
1. Cal. Rules of Court, amended emergency rule 8, at pages 5–6
2. Voting instructions, at page 7
3. Vote and signature pages, at pages 8-9
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Emergency rule 8.  Emergency orders: temporary restraining or protective orders 1 
2 

(a) Application3 
4 

Notwithstanding any other law, this rule applies to any emergency protective order, 5 
temporary restraining order, or criminal protective order that was requested, issued, 6 
or set to expire during the state of emergency related to the COVID-19 pandemic. 7 
This includes requests and orders issued under Family Code sections 6250 or 6300, 8 
Code of Civil Procedure sections 527.6 , 527.8, or 527.85, Penal Code sections 9 
136.2, 18125 or 18150, or Welfare and Institutions Code sections 213.5, 304, 10 
362.4, or 15657.03, and including any of the foregoing orders issued in connection 11 
with an order for modification of a custody or visitation order issued pursuant to a 12 
dissolution, legal separation, nullity, or parentage proceeding under Family Code 13 
section 6221. 14 

15 
(b) Duration of orders16 

17 
(1) Any emergency protective order made under Family Code section 6250 that18 

is issued or set to expire during the state of emergency, must remain in effect19 
for up to 30 days from the date of issuance.20 

21 
(2) Any temporary restraining order or gun violence emergency protective order,22 

issued or set to expire during the state of emergency related to the COVID-1923 
pandemic, must be continued remain in effect for a period of time that the24 
court determines is sufficient to allow for a hearing on the long-term order to25 
occur, for up to 90 days.26 

27 
(3) Any criminal protective order, subject to this rule, set to expire during the28 

state of emergency, must be automatically extended for a period of 90 days,29 
or until the matter can be heard, whichever occurs first.30 

31 
(4) Upon the filing of a request to renew a restraining order after hearing, that is32 

set to expire during the state of emergency related to the COVID-1933 
pandemic, the current restraining order after hearing must remain in effect34 
until a hearing on the renewal can occur, for up to 90 days from the date of35 
expiration.36 
Any restraining order or protective order after hearing that is set to expire37 
during the state of emergency related to the COVID-19 pandemic must be38 
automatically extended for up to 90 days from the date of expiration to enable39 
a protected party to seek a renewal of the restraining order.40 

41 



Emergency rule 8 of the California Rules of Court is amended immediately to read: 

6 

(c) Ex parte requests and requests to renew restraining orders 1 
2 

(1) Courts must provide a means for the filing of ex parte requests for temporary3 
restraining orders and requests to renew restraining orders. Courts may do so4 
by providing a physical location, drop box, or, if feasible, through electronic5 
means.6 

7 
(2) Any ex parte request and request to renew restraining orders may be filed8 

using an electronic signature by a party or a party’s attorney.9 
10 
11 
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Instructions for Review and Action by Circulating Order 

Voting members 
• Please reply to the email message with “I approve,” “I disapprove,” or “I abstain,” by 12:00

p.m., Sunday April 19, 2020.

• If you are unable to reply by April 19, 2020, please do so as soon as possible thereafter.

Advisory members 
The circulating order is being emailed to you for your information only. There is no need to sign 
or return any documents. 
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CIRCULATING ORDER 
Judicial Council of California  
Voting and Signature Pages 

 
Effective immediately, the Judicial Council approves amendments to emergency rule 8 of the 
California Rules of Court. 

 
 

My vote is as follows: 
 
   Approve   Disapprove   Abstain 
 
 
 
                                    
Tani G. Cantil-Sakauye, Chair 

 
 
                    /s/                
Marla O. Anderson 

 
 
                    /s/                
Richard Bloom 

 
        
                    /s/                
C. Todd Bottke 

 
 
                    /s/                
Stacy Boulware Eurie 

 
 
                    /s/                
Kyle S. Brodie 

 
     
                    /s/                
Ming W. Chin 

 
                
                    /s/                
Jonathan B. Conklin 

 
          
                    /s/                
Samuel K. Feng 

 
 
                    /s/                
Brad R. Hill 

 
 
                    /s/                
Rachel W. Hill 

 
 
                    /s/                
Harold W. Hopp 

 
 
                    /s/                
Harry E. Hull, Jr. 

 
 
                    /s/                
Hannah-Beth Jackson 
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My vote is as follows: 

 Approve  Disapprove  Abstain

/s/              
Patrick M. Kelly 

/s/              
Dalila Corral Lyons 

/s/              
Gretchen Nelson 

/s/              
Maxwell V. Pritt 

/s/              
David M. Rubin 

/s/              
Marsha G. Slough 

/s/              
Eric C. Taylor 

Date:  ______________ 

  Attest:   
_______________________________________ 
Administrative Director and    
Secretary of the Judicial Council 

4/19/2020



 

JUDICIAL COUNCIL OF CALIFORNIA 

455 Golden Gate Avenue . San Francisco, California 94102-3688 
www.courts.ca.gov 

 

C I R C U L A T I N G  O R D E R  M E M O R A N D U M  
T O  T H E  J U D I C I A L  C O U N C I L  

Circulating Order Number: CO-20-07 

 
Title 
Family Law: Emergency Rule Regarding 
Effective Date to Modify Support in Response 
to COVID-19 Pandemic 
 
Rules, Forms, Standards, or Statutes Affected 
Adopt Cal. Rules of Court, emergency rule 13 
 
Recommended by 

Hon. Marsha G. Slough, Chair, Executive and 
Planning Committee  

Hon. David M. Rubin, Chair, Judicial Branch 
Budget Committee and Litigation 
Management Committee  

Hon. Kyle S. Brodie, Chair, Technology 
Committee  

Hon. Marla O. Anderson, Chair, Legislation 
Committee 

Hon. Harry E. Hull, Jr., Chair, Rules 
Committee 

  
Action Requested 
VOTING MEMBERS ONLY: Submit votes 
by responding to the transmittal e-mail. 
 
 
Please Respond By 
April 19, 2020 
 
Date of Report 
April 16, 2020 
 
Contact 
Anna L. Maves, 916-263-8624 

anna.maves@jud.ca.gov  
 
John Henzl, 415-865-7607 

john.henzl@jud.ca.gov  
 

 

Executive Summary 
To allow parties to proceed with serving and filing requests to modify support in family law 
cases during the state of emergency related to the COVID-19 pandemic, without impacting 
public health and safety, the chairs of the Judicial Council’s six internal committees recommend 
that the council adopt California Rules of Court, emergency rule 13. This rule will temporarily 
allow a court to make an order modifying support effective the date an unfiled request to modify 
support was mailed or otherwise served on the other party, with the moving party required to re-
serve the opposing party after the request has been filed with the court.  

mailto:anna.maves@jud.ca.gov
mailto:john.henzl@jud.ca.gov
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Recommendation 
The chairs of the Judicial Council’s six internal committees recommend that the Judicial 
Council, effective immediately, adopt California Rules of Court, emergency rule 13. The rule, 
which will apply only in family law cases, will: 

• Allow a court to make an order modifying an order for child, spousal, partner, or family 
support effective as of the date the request is served by U.S. mail or other valid means of 
service on the other party or the local child support agency; and 

• Require the party making the request to modify support to serve the request a second 
time, after it has been filed with the court and has a court date and time listed, unless the 
moving party is the local child support agency and the unfiled request already contains a 
valid court date. 

The text of the new rule is attached at page 5. 

Relevant Previous Council Action 
On March 27, 2020, the Governor issued an executive order1 giving the Judicial Council 
authority to take necessary action to respond to the COVID-19 pandemic, including by adopting 
emergency rules that would otherwise be inconsistent with statutes concerning civil or criminal 
practice or procedure. The Governor’s order also suspended statutes to the extent they would be 
inconsistent with such emergency rules. Under that order, the council adopted emergency rules 
1–11 on April 6, 2020.2 

Analysis/Rationale 
Background 
The United States is currently the epicenter of a global COVID-19 pandemic. As of April 15, 
2020, the Centers for Disease Control and Prevention reported there were more than 605,000 
cases in this country, with over 24,000 deaths.3 

On March 4, 2020, Governor Gavin Newsom proclaimed a state of emergency in California as a 
result of the COVID-19 pandemic.4 On March 20, 2020, Governor Newsom issued a statewide 

                                                 
1 Executive Order N-38-20, www.gov.ca.gov/wp-content/uploads/2020/03/3.27.20-N-38-20.pdf. 
2 Judicial Council of Cal., Internal Com. Chairs Rep., Judicial Branch Administration: Emergency Rules in 
Response to the COVID-19 Pandemic (Apr. 6, 2020), 
https://jcc.legistar.com/LegislationDetail.aspx?ID=4412336&GUID=44550ADC-1A93-4FDC-97C9-
17E1589CBB68. 
3 Centers for Disease Control and Prevention, Coronavirus Disease 2019 (COVID-19), Cases in U.S. (updated 
Apr. 15, 2020), www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html. 
4 State of emergency proclamation, www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-Coronavirus-SOE- 
Proclamation.pdf. 

http://www.gov.ca.gov/wp-content/uploads/2020/03/3.27.20-N-38-20.pdf
https://jcc.legistar.com/LegislationDetail.aspx?ID=4412336&GUID=44550ADC-1A93-4FDC-97C9-17E1589CBB68
https://jcc.legistar.com/LegislationDetail.aspx?ID=4412336&GUID=44550ADC-1A93-4FDC-97C9-17E1589CBB68
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html
https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-Coronavirus-SOE-Proclamation.pdf
https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-Coronavirus-SOE-Proclamation.pdf
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shelter-in-place order5 with limited exceptions for emergency services. In addition, several 
counties have issued local shelter-in-place orders that are more restrictive than the statewide 
order issued by the Governor. Despite sustained efforts by all levels of government, COVID-19 
continues to spread and is impacting nearly all sectors of California. As of April 15, 2020, the 
California Department of Public Health reported over 23,000 cases in the state, and 758 
fatalities.6 

Due to the COVID-19 pandemic and resulting shelter-in-place orders, a record number of 
workers have lost their jobs and filed for unemployment in the country and in California. In the 
past four weeks alone, “California has processed about 2.3 million unemployment insurance 
claims, which is more than the total number of claims filed in 2019.”7 Under current federal and 
state law, when a court enters an order modifying support, the earliest date the order may be 
made effective is as of the date the request was filed with the court or served on the other party.8 
However, many parties are unable to file a request to modify support and preserve retroactivity 
of the modification date because it is not always clear how to do so during this pandemic in light 
of changes to court operations made to address public health and safety.  

Proposal 
Emergency rule 13 would provide the court with the authority to enter an order modifying 
support back to the date that the party seeking the modification mailed or otherwise validly 
served that request on the opposing party if that date is earlier than the date the request was filed 
with the court.9 Such a rule is needed to ensure that a party who has experienced the loss of a job 
or whose hours have been reduced as a result of the state of emergency related to the COVID-19 
pandemic is able to request an order modifying support be made effective to a date as close as 
possible to their loss of income. Allowing for the service of an unfiled request is especially 
important during this state of emergency, as changes made to court operations to address public 
health and safety are making it more challenging for requests to be filed and processed by the 
courts. 

                                                 
5 Executive Order N-33-20, https://covid19.ca.gov/img/Executive-Order-N-33-20.pdf. 
6 California Department of Public Health, “COVID-19 by the Numbers,” news release April 15, 2020, 
www.cdph.ca.gov/Programs/CID/DCDC/Pages/Immunization/ncov2019.aspx#COVID-
19%20by%20the%20Numbers. 
7 Office of Governor Gavin Newsom, “Governor Newsom Announces Additional Unemployment Benefits for 
Workers Impacted by COVID-19, as Unemployment Claims Reach Record Levels,” news release April 9, 2020, 
www.gov.ca.gov/2020/04/09/governor-newsom-announces-additional-unemployment-benefits-for-workers-
impacted-by-covid-19-as-unemployment-claims-reach-record-levels/. 
8 42 U.S.C. § 666(9)(C); Fam. Code, §§ 3591, 3603, 3653, and 4333. 
9 Emergency rule 13 is consistent with federal law and will ensure that judicial officers hearing governmental and 
non-governmental support matters will have the broadest array of options for setting the effective date for a 
modification. 

 

https://covid19.ca.gov/img/Executive-Order-N-33-20.pdf
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/Immunization/ncov2019.aspx#COVID-19%20by%20the%20Numbers
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/Immunization/ncov2019.aspx#COVID-19%20by%20the%20Numbers
https://www.gov.ca.gov/2020/04/09/governor-newsom-announces-additional-unemployment-benefits-for-workers-impacted-by-covid-19-as-unemployment-claims-reach-record-levels/
https://www.gov.ca.gov/2020/04/09/governor-newsom-announces-additional-unemployment-benefits-for-workers-impacted-by-covid-19-as-unemployment-claims-reach-record-levels/
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Providing courts with the discretion to make a modification retroactive to the service date when 
that is earlier than the filing date will ensure that the other party will be placed on notice that 
their support amount may be reduced effective with the date of service, allowing them to plan 
accordingly. The rule thereby balances the needs of a party who may have experienced job loss 
and seeks to modify a support order against the needs for public safety and notice to the other 
party. 

Policy implications 
The COVID-19 pandemic presents an unprecedented crisis that threatens the lives, health, and 
safety of all Californians. This crisis has caused millions of residents to lose their jobs while at 
the same time closing the courts where they could seek financial relief, such as a modification of 
a support order. Ordinarily such orders can only be made retroactive to the date the request was 
filed. Given the length of time the pandemic may impact the state, parties with support orders 
must be able to protect their rights as recommended in this proposal. 

Comments 
This proposal has not been circulated for comment due to the speed with which the COVID-19 
pandemic has spread and the urgent need to allow parties the tools required to allow them to 
continue with their cases and protect their rights while considering the health and safety of 
parties, court staff, and the public. 

Alternatives considered 
The chairs of the Judicial Council’s six internal committees considered taking no action. Over 
the past month, however, individual courts have been struggling to address the impact of the 
COVID-19 pandemic, and it is critical that courts have the authority to make accurate support 
orders that can be made effective with consistency across the state without regard to each court’s 
ability to process court filings during the state of emergency. Given the severity of the crisis, the 
chairs of the council’s six internal committees concluded that this recommendation was 
necessary to allow parties to preserve their rights to modify a support order, while not putting 
court staff or the public at risk. 

Fiscal and Operational Impacts 
Because this rule applies to mail service by the parties and does not require courts to accept any 
additional filings, it should not have any fiscal or operational impacts on courts. 

Attachments and Links 
1. Cal. Rules of Court, emergency rule 13, at page 5
2. Voting instructions, at page 6
3. Vote and signature pages, at pages 7–8



Emergency rule 13 of the California Rules of Court is adopted, immediately, to read: 

5 

Emergency rule 13.  Effective date for requests to modify support 1 
2 

(a) Application3 
4 

Notwithstanding any other law, including Family Code sections 3591, 3603, 3653, 5 
and 4333, this rule applies to all requests to modify or terminate child, spousal, 6 
partner, or family support. For the purpose of this rule, “request” refers to Request 7 
for Order (form FL-300), Notice of Motion (Governmental) (form FL-680), or 8 
other moving papers requesting a modification of support. 9 

10 
(b) Effective date of modification11 

12 
Except as provided in Family Code section 3653(b), an order modifying or 13 
terminating a support order may be made effective as of the date the request and 14 
supporting papers are mailed or otherwise served on the other party, or other 15 
party’s attorney when permitted. Nothing in this rule restricts the court’s discretion 16 
to order a later effective date.   17 

18 
(c) Service of filed request19 

20 
If the request and supporting papers that were served have not yet been filed with 21 
the court, the moving party must also serve a copy of the request and supporting 22 
papers after they have been filed with the court on the other party, or other party’s 23 
attorney when permitted. If the moving party is the local child support agency and 24 
the unfiled request already has a valid court date and time listed, then subsequent 25 
service of the request is not required. 26 

27 
(d) Court discretion28 

29 
Nothing in this rule is meant to limit court discretion or to alter rule 5.92 or 5.260 30 
regarding which moving papers are required to request a modification of support. 31 

32 
(e) Sunset of rule33 

34 
This rule will remain in effect until 90 days after the Governor declares that the 35 
state of emergency related to the COVID-19 pandemic is lifted, or until amended or 36 
repealed by the Judicial Council. 37 

38 
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Instructions for Review and Action by Circulating Order 

Voting members 
• Please reply to the email message with “I approve,” “I disapprove,” or “I abstain,” by 12:00

p.m., Sunday, April 19th

• If you are unable to reply by April 19th please do so as soon as possible thereafter.

Advisory members 
The circulating order is being emailed to you for your information only. There is no need to sign 
or return any documents. 
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CIRCULATING ORDER 
Judicial Council of California  
Voting and Signature Pages 

 
Effective immediately, the Judicial Council adopts California Rules of Court, emergency rule 13. 

 
 

My vote is as follows: 
 
   Approve   Disapprove   Abstain 
 
 
 
                                    
Tani G. Cantil-Sakauye, Chair 

 
 
                    /s/                
Marla O. Anderson 

 
 
                    /s/                
Richard Bloom 

 
        
                    /s/                
C. Todd Bottke 

 
 
                    /s/                
Stacy Boulware Eurie 

 
 
                    /s/                
Kyle S. Brodie 

 
     
                    /s/                
Ming W. Chin 

 
                
                    /s/                
Jonathan B. Conklin 

 
          
                    /s/                
Samuel K. Feng 

 
 
                    /s/                
Brad R. Hill 

 
 
                    /s/                
Rachel W. Hill 

 
 
                    /s/                
Harold W. Hopp 

 
 
                    /s/                
Harry E. Hull, Jr. 

 
 
                    /s/                
Hannah-Beth Jackson 
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My vote is as follows: 

 Approve  Disapprove  Abstain

/s/              
Patrick M. Kelly 

/s/              
Dalila Corral Lyons 

/s/              
Gretchen Nelson 

/s/              
Maxwell V. Pritt 

/s/              
David M. Rubin 

/s/              
Marsha G. Slough 

/s/              
Eric C. Taylor 

Date:  ______________ 

  Attest:   
_______________________________________ 
Administrative Director and    
Secretary of the Judicial Council 

4/19/2020
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