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Executive Summary

The Appellate Advisory Committee recommends amending several rules relating to the format of
reporters’ transcripts and borrowing the record on appeal. Code of Civil Procedure section 271
requires that as of January 1, 2023, a reporter’s transcript must be delivered in electronic form
unless a party or person entitled to the transcript requests it in paper format. In recognition that
most reporters’ transcripts will be in electronic form, the committee recommends allowing
transcripts to be in a single volume in most cases. In addition, the committee recommends
clarifying that, to be accepted in lieu of depositing the estimated cost of the transcript with the
court, a certified transcript submitted by a party must comply with specified format
requirements. The committee also recommends creating an exception to the requirement that the
page numbering in an electronic format reporter’s transcript match the electronic page counter in
PDF view in certain cases involving multiple-reporter cases. This proposal originated with
suggestions from the California Court Reporters Association.



Recommendation

The Appellate Advisory Committee recommends that the Judicial Council, effective January 1,
2024:

1.

Amend rules 8.130, 8.834, 8.866, and 8.919 of the California Rules of Court to state that a
certified transcript submitted by a party in lieu of depositing the cost of preparing a reporter’s
transcript must not be accepted unless it complies with the applicable format requirements.

Amend the advisory committee comments accompanying rules 8.130, 8.866, and 8.919 to:

a. Provide examples of the types of changes that would need to be made to comply with the
applicable format requirements;

b. State that parties submitting certified transcripts in lieu of a deposit are responsible for
ensuring that such transcripts are in the proper format; and

c. Indicate that the parties may arrange with a court reporter to do the necessary formatting
of the transcript or may do the formatting themselves.

Add an advisory committee comment, modeled on the comments accompanying rules 8.130,
8.866, and 8.919, to rule 8.834 to address the use of certified transcripts in lieu of a deposit
for a reporter’s transcript.

Amend rule 8.144 to:

a. Provide that, if a clerk’s or reporter’s transcript is being delivered in electronic form to all
courts, parties, and persons entitled to the transcript, it may be produced in a single
volume but must comply with the requirements of rule 8.74(a)(5);

b. Provide an exception for reporters’ transcripts in multiple-reporter cases in which a
segment of the reporter’s transcript is either longer or shorter than the number of pages
assigned by the primary reporter from the requirement that, in transcripts in electronic
form, the electronic page counter in the PDF file viewer must match the transcript page
numbering.

Further amend rule 8.144 and amend rules 8.204 and 8.622 to replace references to reporters’
transcripts or the record on appeal being in “electronic format” with “electronic form.”

Amend rules 8.452 and 8.456 to modify the requirements for augmentation motions in the
juvenile proceedings addressed by these rules by:

a. Providing an exception for reporters’ transcripts in multiple-reporter cases from the
requirement that documents attached to such motions be consecutively paginated; and

b. Adding references to the specific subdivisions of rules 8.122 and 8.130 that explain how
to identify documents or transcripts that are not attached to such motions.

Further amend rule 8.838 to:



a. Add a cross-reference to rule 8.144(a); and
b. Replace the provision relating to the 300-page volume limit with a cross-reference to the
relevant subdivision of rule 8.144.

8. Amend rule 8.866 and further amend rule 8.919 to replace references to the format
requirements of rule 8.144 with references to the format requirements of rule 8.834.

The proposed amended rules are attached at pages 15-24.

Relevant Previous Council Action

The predecessor to rule 8.130, relating to reporters’ transcripts in civil appeals to the Court of
Appeal, was adopted by the Judicial Council as part of the Rules on Appeal effective July 1,
1943. The predecessor to rule 8.834, relating to reporters’ transcripts in civil appeals to the
superior court appellate division, was adopted by the Judicial Council effective September 15,
1945. As adopted, both rules (1) required appellants who wished to use a reporter’s transcript to
file a notice with the trial court designating the oral proceedings to be included in the transcript,
(2) allowed respondents to designate additional proceedings for inclusion in the transcript, and
(3) required appellants to deposit with the trial court either the estimated cost of transcribing the
designated proceedings or a waiver of this deposit signed by the court reporter. These rules have
been amended and renumbered many times since their adoption.

Effective January 1, 1993, the Judicial Council amended rule 8.130 to permit as substitute for a
required deposit an original transcript of proceedings specified in the designation notice.
Effective January 1, 2014, the Judicial Council amended rule 8.130 to, among other things, limit
the use of transcripts in lieu of a deposit to situations in which the transcripts include all of the
designated proceedings and to require that these transcripts meet the format requirements for
reporters’ transcripts under rule 8.144. The council also amended rules 8.834, 8.866, and 8.919
effective January 1, 2014, to, among other things, allow the same procedure for submitting
certified transcripts in lieu of a deposit for a reporter’s transcript as permitted under rule 8.130.

The Judicial Council adopted the predecessor to rule 8.144, regarding the format of the record on
appeal, effective July 1, 1943. This rule has been amended and renumbered many times since its
adoption. Effective January 1, 2018, to make the rules regarding reporters’ transcripts consistent
with amendments to Code of Civil Procedure section 271" taking effect on that date, the Judicial
Council amended rule 8.144 to incorporate format requirements for transcripts that are delivered
in electronic form, including the requirement that the pagination of a transcript be the same as
the pagination that appears in the PDF viewer. At the same time, the council also amended rules
8.130, 8.834, 8.838, 8.866, and 8.919 (among others) to make them consistent with the amended
section 271.

! All further unspecified statutory references are to the Code of Civil Procedure.



Analysis/Rationale

Background

Effective January 1, 2018, Code of Civil Procedure section 271 was amended to change the
default format for reporters’ transcripts from paper to electronic. The statute generally requires a
court reporter to “deliver a transcript in electronic form, in compliance with the California Rules
of Court, to any court, party, or person entitled to the transcript.” (§ 271(a).) As amended, the
statute contains three exceptions allowing for paper transcripts, two of which expired at the end
of 2022:

e The party or person entitled to the transcript requests the reporter’s transcript in paper
form;

e Prior to January 1, 2023, the court lacks the technical ability to use or store a transcript in
electronic form and provides advance notice to the court reporter; and

e Prior to January 1, 2023, the court reporter lacks the technical ability to deliver a
transcript in electronic form and provides advance notice of this fact to the court, party,
or person entitled to the transcript. (/bid.)

Thus, effective January 1, 2023, court reporters must deliver reporters’ transcripts in electronic
form unless a party or person entitled to the transcript requests it in paper format. Based
primarily on suggestions received from the California Court Reporters Association, the
committee is recommending rule amendments that reflect the fact that most reporters’ transcripts
will now be delivered in electronic form, as well as other changes to the rules regarding the
format of transcripts.

Transcript volume page limit

Rule 8.144 of the California Rules of Court establishes the general requirements for the format of
clerks’ and reporters’ transcripts in civil appeals to the Court of Appeal. Through cross-
references in rules 8.336(f), 8.395(g), 8.409(b), 8.610(d), 8.838(a), 8.862(b), 8.866(b), 8.913(b),
and 8.919(b), these format requirements also apply to transcripts in criminal appeals to the Court
of Appeal, appeals from superior court decisions in death penalty—related habeas corpus
proceedings, in juvenile appeals, in capital appeals to the Supreme Court, and in superior court
appellate division appeals, respectively.

Rule 8.144(b)(6) currently requires that clerks’ and reporters’ transcripts must be produced in
volumes of no more than 300 pages. As noted above, most reporters’ transcripts will now be in
electronic form. Rule 8.74, relating to the format of electronic documents filed in the appellate
courts, also acknowledges that clerks’ transcripts may be in electronic form.? The current 300-
page volume limit does not appear to be necessary for transcripts in electronic form. A single
electronic volume would also have one set of indexes and may be easier for courts and parties to
navigate and cite. The committee is therefore recommending that rule 8.144 be amended to allow

2 Rule 8.74(c)(5) states, “The format for an electronic clerk’s transcript must comply with this rule and rule 8.144.”



clerks’ and reporters’ transcripts that are in electronic form be produced in a single volume, with
two limitations.

First, to avoid the potential confusion that would be caused by differences in page numbering
and citation if a transcript in a case were delivered in both paper and electronic form, the
committee recommends the amendments to rule 8.144 provide that a single-volume transcript
only be permitted when that transcript is being delivered in electronic form to all courts, parties,
and persons entitled to the transcript. Thus the 300-page volume limit would be retained in cases
in which a party or person entitled to a reporter’s transcript requests that the transcript be
provided in paper form.

Second, the committee recommends that the amendments to rule 8.144 require that electronic
transcripts produced in a single volume comply with the requirements of rule 8.74(a)(5). Rule
8.74(a)(5), relating to the format of electronic documents for purposes of e-filing in the appellate
courts, provides that electronic documents may not be larger than 25 megabytes and specifies
what must be done if documents exceed this size. This megabyte limit is important for
functionality of documents within the appellate case management system and the appellate
courts.

References to “electronic format”

Code of Civil Procedure section 271 refers to reporters’ transcripts being delivered in “electronic
form.” Rules 8.144(d), 8.204(a), and 8.622(a) currently have references to reporters’ transcripts
or the record on appeal being in “electronic format.” To ensure consistency of language between
section 271 and the appellate rules, the committee recommends changing these references to
“electronic form.”

Pagination of reporters’ transcripts in cases in which there are multiple reporters

Background

Rule 8.144(f) addresses the pagination of reporters’ transcripts in cases in which more than one
court reporter reported portions of the proceedings. Subdivision (1) of this provision requires that
each reporter estimate the number of pages in each segment reported and inform the designated
primary reporter of the estimate. The primary reporter must then assign beginning and ending
page numbers for each segment of the transcript.

Current rule 8.144(f)(2) and (3) address what a court reporter in a multiple-reporter case should
do if a segment is either longer or shorter than the assigned number of pages. If the segment
exceeds the assigned number of pages, the rule currently requires that the reporter number the
additional pages with the ending page number, a hyphen, and a new number, starting with 1 and
continuing consecutively. For example, if the last page number assigned to a segment was 300,
additional pages in this segment would be numbered 300-1, 300-2, 300-3, etc.

If a segment has fewer than the assigned number of pages, the rule currently requires that on the
certificate page, the reporter must add a hyphen to the last page number used, followed by the
segment’s assigned ending page number. For example, if the last page number assigned to a



segment was 300, but only 256 pages were used, the certificate would identify the last page in
the segment as 256-300. Note that when the pagination methods authorized under rule
8.144(f)(2) and (3) are used, the transcript will not be consecutively paginated and the page
numbers on the transcript will not match the page numbers that appear in the PDF viewer.

As discussed further below in the Comments section of this report, courts, court reporters, and
attorneys have various concerns about the existing rules relating to pagination of transcripts in
multiple-reporter cases. These concerns include delay in the preparation of transcripts when
court reporters are unavailable to provide page estimates for their segments and difficulties in
navigating within transcripts that are not consecutively paginated and in which the page numbers
on the transcript do not match those in the PDF viewer. The committee believes that further
research and work should be done to try to address these concerns and develop an overall
improved approach to pagination of transcripts in these situations. In the meantime, the
committee is recommending rule amendments intended to provide some internal consistency
within the rules about transcripts paginated as currently authorized.

Recognizing that transcripts in multiple-reporter cases may not be consecutively numbered
Rule 8.144(b)(2)(D), which generally requires that the pages of clerks’ and reporters’ transcripts
be consecutively numbered, includes an exception for the multiple-reporter situations described
above: “The pages must be consecutively numbered, except as provided in (f).” This existing
exception recognizes that, because of the possibility of segments being longer or shorter than the
assigned number of pages in multiple-reporter cases, the pages of the reporter’s transcripts in
such cases may not be consecutively numbered. However, there are other rules that do not
recognize this. Rules 8.452(e) and 8.456(e), relating to augmenting the record in certain writ
proceedings juvenile dependency cases, both require that copies of items to be added to the
record, including transcripts, be consecutively numbered. To make these provisions consistent
with rule 8.144(f), the committee recommends amending rules 8.452(e)(3) and 8.456(¢e)(3) to
provide an exception to the consecutive pagination requirement, modeled on the language of rule
8.144(b)(2)(D), for reporters’ transcripts in multiple-reporter situations.

The committee also recommends additional, clarifying amendments to rules 8.452 and 8.456.
Rules 8.452(¢e)(4) and 8.456(e)(4) use cross-references to rule 8.122 (relating to a clerk’s
transcripts) and rule 8.130 (relating to a reporter’s transcripts) to explain how parties must
identify documents and transcripts that they are unable to attach to their augmentation motion.
Rules 8.122 and 8.130 both contain many subdivisions, so readers of rules 8.452 and 8.456 may
have difficulty identifying the provisions relevant to identifying items for an augmentation
motion. The committee therefore recommends that rules 8.452 and 8.456 be amended to provide
more specific citations to the particular subdivisions of rules 8.122 and 8.130 that explain how to
identify documents to be included in a clerk’s transcript and proceedings to be included in a
reporter’s transcript.



Recognizing that the page numbers on transcripts in electronic form in multiple-reporter cases
may not match the page numbers in the PDF viewer

Rule 8.144(d)(1)(C) requires that transcripts in electronic form ensure that the electronic page
counter in the PDF file viewer matches the transcript page numbering. Having the pagination
match that in the PDF viewer generally makes it easier to navigate to or print particular pages.
However, if, as recognized by rule 8.144(f), a segment of a reporter’s transcript in a multiple-
reporter case is longer or shorter than the number of pages assigned, then the page numbers on
the transcript will not match the electronic page counter in the PDF file viewer. In recognition of
this existing discrepancy, the committee recommends amending rule 8.144(d)(1)(C) to add an
exception to the requirement that the electronic page counter in the PDF file viewer match the
transcript page numbering in the circumstance covered by rule 8.144(f)(2) or (3).

Requirement that certified transcripts comply with formatting requirements when
submitted in lieu of making a deposit for a reporter’s transcript

Background

Rule 8.130 establishes procedures relating to designating and paying for reporters’ transcripts in
civil appeals to the Court of Appeal. Under this rule, appellants who wish to use a reporter’s
transcript must file a notice with the trial court that designates which of the oral proceedings
from the trial court they want included in the reporter’s transcript. Respondents may then
designate additional proceedings to be included in the transcript. Rule 8.130(b) requires that,
with its notice designating proceedings to be included in a reporter’s transcript, each designating
party must deposit with the superior court clerk the approximate cost of transcribing the
proceedings, or it may substitute one of the items permitted by 8.130(b)(3): a reporter’s written
waiver of deposit, a copy of a Transcript Reimbursement Fund application, or a certified
transcript of all the proceedings designated by the party.

The last of these authorized substitutes is included in recognition of the fact that parties may
already have purchased the transcripts that they need for an appeal. Sometimes a party in a trial
court proceeding will purchase reporters’ transcripts of the proceedings before any appeal is
filed, such as when a party needs a transcript as part of a writ petition during the trial court
proceedings. Similar provisions allowing the filing of a certified transcript of all the designated
proceedings in lieu of a deposit for a reporter’s transcript also appear in rules 8.834, 8.866, and
8.919 relating to reporters’ transcripts in appeals to the superior court appellate division in civil,
misdemeanor, and infraction cases, respectively.

As discussed above, under rule 8.144, there are format requirements for reporters’ transcripts
used as part of the record on appeal. Rules 8.130, 8.834, 8.866, and 8.919 all require that a
certified reporter’s transcript submitted in lieu of depositing the cost for transcribing designated
proceedings must comply with these format requirements. Among other things, rule 8.144
requires that:

e The pages in reporters’ transcripts be consecutively numbered;



e The cover of each volume identify the page numbers within that volume and the case
name, number, and appellate counsel contact information; and

e The transcript include chronological and alphabetical indexes to the entire reporter’s
transcript.

However, transcripts prepared during the trial court proceedings do not comply with some or all
of these format requirements. To comply with rules 8.130, 8.834, 8.866, and 8.919, such certified
transcripts must typically be repaginated and new covers and indexes created.

The California Court Reporters Association indicates that despite the requirement in these
existing rules that transcripts submitted in lieu of a deposit comply with the format requirements
of rule 8.144, in some cases some courts have accepted them as a substitute for deposit
transcripts that are not in the appropriate format. The association further indicates that when this
happens, court reporters have sometimes been tasked with fixing these transcripts to comply with
the rule requirements.

The advisory committee comment to rule 8.130 makes clear that the intent of subdivision (b) is
that certified transcripts submitted by a party only be accepted by a court as a substitute for a
deposit if these transcripts meet the format requirements of rule 8.144:

[S]ubdivision (b) makes clear that the certified transcript may be filed in lieu of a
deposit for the transcript only where the certified transcript contains all of the
proceedings identified in the notice of designation and the transcript complies
with the format requirements of rule 8.144. (emphasis added)

Furthermore, the 2013 report to the Judicial Council that recommended adoption of this
requirement states that this requirement would “clearly place responsibility on the designating
party for ensuring that such transcripts are in the proper format.”?

Clarifying responsibility for compliance with formatting requirements

To further clarify and implement the policy reflected in the 2013 report to the Judicial Council,
the committee recommends amending rules 8.130, 8.834, 8.866, and 8.919 to state that a
certified transcript submitted by a party must not be accepted as a substitute for a deposit under
these rules unless it complies with the applicable format requirements. The committee also
recommends amending the advisory committee comments accompanying rules 8.130, 8.866, and
8.919 to:

3 Judicial Council of Cal., Advisory Com. Rep., Appellate Procedure: Reporter’s Transcripts in Civil Appeals
(Aug. 2,2013), p. 7, www.courts.ca.gov/documents/jc-20131025-itemA7.pdf. See also discussion on page 14 of this
report: “The committees note that . . . the proposed amendments would require that transcripts that a party deposits
in lieu of depositing funds for a reporter’s transcript be in the format required by rule 8.144.”



e Provide examples of the types of formatting changes that would need to be made to
comply with the rules—consecutive pagination, required appellate cover information, and
indexes;

e State that parties using this alternative to a deposit are responsible for ensuring that such
transcripts are in the proper format; and

¢ Indicate that parties may arrange with a court reporter to do the necessary formatting of
the transcript or may do the formatting themselves.

The committee also recommends adding an advisory committee comment modeled on those
accompanying the above rules to rule 8.834.

Note that, under rules 8.130(d)(3), 8.140, 8.842, 8.874, and 8.924, if a party fails to submit an
authorized substitute for a deposit, the clerk will send the party notice of this default and the
party will have an opportunity to correct the problem.

Other clarifications to transcript format requirements in appellate division proceedings
The committee is also recommending several additional clarifying amendments to rules 8.834,
8.838, 8.866, and 8.919 relating to the format of transcripts in appellate division proceedings:

e Amending rule 8.838 to add a cross-reference to rule 8.144(a) to specify section 271’s
application in limited civil appeals, and to replace a provision relating to the 300-page
volume limit with a cross-reference to the relevant subdivision of rule 8.144; and

¢ Amending rules 8.834, 8.866, and 8.919 to replace cross-references to rule 8.144 with
references to rule 8.834 to ensure consistency of transcript format in appellate division
proceedings.

Policy Implications
This proposal furthers the Judicial Council’s mission to improve access to justice by facilitating
the use of electronic transcripts and by reducing costs for courts, litigants, and court reporters.

Comments

This proposal was circulated for public comment from December 9, 2022, to January 20, 2023,
as part of the regular winter comment cycle. Six comments related to this proposal were
received: three from superior courts, one from the Appellate Court Clerk Executive Officers, one
from the California Court Reporters Association, and one from the Orange County Bar
Association. Two commentors indicated that they agreed with the proposal, two indicated that
they did not agree with the proposal, one indicated that they agreed with the proposal if
amended, and one did not indicate an overall position on the proposal. The invitation to comment
asked for specific input on several questions. Most of the comments received were in response to
these questions. A chart with the full text of the comments received, organized by issue, and the
committee’s responses is attached at page 27. The principal comments and responses are
summarized below.



Rules 8.130(b)(3)(C), 8.834(b)(2)(D), 8.866(a)(2)(C) and (D), and 8.919(a)(2)(C) and (D)—
Use of certified transcripts as substitute for deposit for reporter’s transcript

One commentor, the California Court Reporters Association, expressed support for these
proposed amendments. Another, the Appellate Court Clerk Executive Officers, expressed
concern about amending these rules to clarify that certified transcripts submitted by a party may
not be accepted as a substitute for a deposit for the cost of preparing a reporter’s transcript unless
they are in the required appellate format for transcripts on appeal. This second commentor’s
main concern appears to be that self-represented appellants and smaller firms may not be able to
make the necessary format changes themselves and therefore might end up not being able to use
a reporter’s transcript in the appeal.

The committee’s view is that it is appropriate to amend this rule to clarify and further implement
the policy, reflected in the 2014 amendments adopted by the Judicial Council, that a party
wishing to use this substitute is responsible for putting the certified transcripts it submits in the
appropriate format. However, the committee notes, as discussed above, that this does not mean
that such parties must make the necessary format changes themselves. They can engage a court
reporter to make these format changes. To clarify this, the committee has revised its proposed
amendments to the advisory committee comments to state that such parties can engage a court
reporter to make the changes or make the changes themselves. The committee is also
recommending that a similar advisory committee comment addressing the filing of certified
transcripts in lieu of a deposit be added for rule 8.834, which did not previously have any
advisory committee comment.

Thus, appellants who have previously purchased all the necessary transcripts for an appeal (note
that this is likely to be a very small proportion of appellants) have options: They can attempt to
put these transcripts in the necessary format themselves, they can engage a court reporter to put
the transcripts in the necessary format, or they can deposit funds with the court to cover the costs
of a court reporter preparing a new transcript containing all of the required proceedings (at a
reduced per page rate that recognizes that the proceedings were previously transcribed by the
court reporter). In addition, as noted in the invitation to comment, if an appellant attempts to use
the first option and fails to put the transcript in the required format, this does not mean that the
litigant will be forced to go forward with an appeal without a reporter’s transcript. The appellant
will receive a default notice from the court and be given an opportunity to correct the problem.

Rule 8.144(b)(6)—Allowing a reporter’s transcript in electronic form to be in a single volume
One commentor, the California Court Reporters Association, expressed support for these
proposed amendments. Another commentor, the Superior Court of San Diego County, raised
concerns about allowing transcripts in multiple-reporter cases to be produced in a single volume.
To the extent that this latter comment addressed the proposed amendments to rule 8.144(b)(6),
rather than the existing procedures relating specifically to multiple-reporter cases, the committee
notes that amendments to rule 8.144(b)(6) would permit, not require, that transcripts in electronic
form be in a single volume. Thus, if producing a transcript in a single volume would be

10



problematic for a court reporter, the reporter could choose to produce the transcript in the historic
300-page volume format.

The invitation to comment asked for comments about whether the 300-page volume limit should
also be changed for clerks’ transcripts that are in electronic form. Four commentors responded to
this question. All four supported changing this limit for clerks’ transcripts as well as reporters’
transcripts. In response to these comments, the committee is recommending that the changes to
rule 8.144(b)(6) allowing single-volume transcripts be applied to both clerks’ and reporters’
transcripts.

Rule 8.144(f)—Pagination of reporters’ transcripts in multiple-reporter cases

The original suggestion considered by the committee included a proposal that the rule regarding
pagination of reporters’ transcripts in multiple-reporter cases be amended to allow the primary
reporter to assign beginning and ending page numbers to each segment of a transcript without
getting estimates from the court reporters (block numbering). Although the committee did not
propose such an amendment after considering concerns raised on that point, the invitation to
comment included several questions regarding pagination of reporters’ transcripts in multiple-
reporter cases to attempt to gather more information. The specific responses to those questions
can be viewed in the comment chart.* Taken as a whole, however, the comments received, as
well as the reasons given for the original suggestion, all point to ongoing difficulties with
pagination in multiple-reporter cases,’> with no consensus as to a solution.

4 The comments regarding pagination can be viewed at Issues 4 though 8 of the comment chart.
5 This input indicates that:

e  Waiting to assign page numbers until estimates for the pages in individual segments have been received
from all court reporters in a case, as required by the current rule, can cause delay in the preparation of
transcripts because reporters may not be readily accessible due to illness, vacation, or other reasons.

e  The current pagination format required by the rules when a segment has either more or fewer pages than
assigned by the primary reporter is problematic for several reasons. However, commentors had mixed
views about whether the alternative proposed in the invitation to comment would be preferable.

e Allowing any nonconsecutive pagination, regardless of the format used for the nonconsecutive page
numbers, creates problems in navigating within transcripts and thus finding and printing specific pages in
transcripts. When pages are not consecutively numbered, the page numbers used in the transcript will not
match the page number shown in the PDF viewer and thus a user cannot easily use the Adobe reader to
navigate to a specific page number.

e Allowing block numbering might address some of the potential delay in the preparation of reporters’
transcripts in multiple-reporter cases, although it seems likely that there would still be some delay if
individual court reporters were late in submitting their segments of a transcript. However, authorizing block
numbering without establishing some method of ensuring consecutive pagination would likely increase the
number of cases in which courts and litigants would experience the above-described difficulties in
navigating within transcripts.
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Based on this input, the committee believes that this issue would benefit from further study and
is therefore not recommending at this time that the rules be amended either to authorize block
numbering or to alter the current numbering format when a segment has either more or fewer
pages than assigned by the primary reporter at this time.

In the meantime, the committee concluded that it would be appropriate to recommend the
amendments to rules 8.144(d)(1)(C), 8.452(e), and 8.456(e) that were circulated for public
comment. These amendments do not authorize any expansion in the situations, identified as
problematic by several commentors, in which the page numbers on the transcript will not match
the page numbers shown in the PDF viewer. Instead, these recommended amendments are
intended to provide internal consistency within the existing rules by acknowledging that, under
these existing rules, the page numbers on a transcript may not match the page numbers shown in
the PDF viewer.

Alternatives considered

Rule 8.153. Lending the record

The proposal that was circulated for public comment included a potential amendment to rule
8.153, which permits a party that has not purchased its own copy of the record on appeal to
request another party, in writing, to lend it that party’s copy of the record. Under this existing
rule, after it has prepared its brief, the lending party must send its copy of the record, including
any electronic or paper reporter’s transcript, to the borrowing party. Based on a suggestion from
the California Court Reporters Association, the committee proposed amending rule 8.153(a) to
provide lending parties with the additional option of asking the court reporter to provide a read-
only electronic copy of the reporter’s transcript to the borrowing party.

The invitation to comment included several questions regarding lending the record, and the
commenters differed in their responses. ® In addition, the California Court Reporters Association

e  Block-numbering might also create problems in accurately identifying the size of the record on appeal
because it may inflate the apparent number of pages in the reporter’s transcript. This, in turn, may impact
the appellate project’s ability to identify appointed counsel for such cases.

e There is not consensus among the commentors about whether, given existing software, transcript segments
can easily be repaginated or a single, consecutive pagination applied over the top of existing pagination.

¢ The invitation to comment asked three specific questions about lending the record. General comments on the
lending rule plus the answers to those questions are in the comment chart at Issues 9 through 12. The responses to
the questions are summarized below:

o Whether the option of asking a court reporter to send the borrowing party a copy of the reporter’s transcript in
read-only electronic form should be available in all cases or only when the lending party’s copy of the
reporter’s transcript is in paper form. Four commentors responded to this question. Two, the Appellate Court
Clerk Executive Officers and the Orange County Bar Association, supported making this option available in all
cases. The California Court Reporters Association suggested that this option be mandatory if the lending party
received its transcript in electronic form and unavailable if the lending party received its transcript in paper
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submitted a suggestion for different language for rule 8.153.” Those suggested amendments
would be important substantive changes to the committee’s original proposal and they would
have to be circulated for public comment before being recommended to the council. To avoid the
possibility of amending this rule multiple times, in light of these new suggestions and the split
among the comments received in response to the specific questions in the invitation to comment,
the committee decided not to recommend amendments to rule 8.153 at this time, but to consider
potentially developing a proposal for a later rules cycle.

Other alternatives considered

The committee considered suggestions to add references to Code of Civil Procedure section 271
to several rules that address reporters’ transcripts. The stated purpose of these suggestions was to
ensure that court reporters follow the requirements of section 271 to send transcripts
electronically. The committee concluded that adding references to the statute in these rules was
not necessary. As noted above, rule 8.144 establishes the format requirements for reporters’
transcripts in appellate proceedings, both directly and through cross-references in other rules.

form. Another commentor objected to having this option in any cases, as well as to the concept of lending
reporters’ transcripts that are in electronic format.

o What format requirements should be applied to a transcript sent by a court reporter to a borrowing party?
Three commentors responded. The Orange County Bar Association recommended that the borrowing party
should receive the same format as the appellant, not just a read-only copy. The California Court Reporters
Association suggested that the borrowing party should receive a transcript in read-only format and that the court
reporter should have the option of setting an expiration date for the transcript. Superior Court of San Diego
County suggested that the transcript should be read-only with no ability to print, comment, or draft.

o Whether it is necessary for a party borrowing the record from another party to return an electronic copy of
either the clerk’s transcript or an administrative record provided by the lending party or a read-only electronic
copy of the reporter’s transcript provided by the court reporter. Three commentors responded. The California
Court Reporters Association indicated that it would not be necessary to return a reporter’s transcript provided to
a borrowing party by a court reporter given its suggestion that the court reporter be permitted to give the
transcript an expiration date. The Orange County Bar Association expressed the view that the borrowing party
should not be required to return the items. Superior Court of San Diego County did not comment on the items
but expressed doubt about how or whether an electronic copy of a reporter’s transcript would be returned.

7 This suggested language from the reporters’ association included three main substantive changes from the
language circulated for public comment:

e It would establish separate procedures for lending parties who received their reporters’ transcripts in
electronic form and paper form:

o Those with reporters’ transcripts in electronic form would be required to ask the court reporter
to send the borrowing party a read-only electronic transcript. In contrast, the rule proposed in
the invitation to comment would have allowed, but not required, lending parties to do this.

o Those with reporters’ transcripts in paper form would be required to send their copy of the
transcript to the borrowing party. In contrast, the rule proposed in the invitation to comment
would have also allowed lending parties with transcripts in paper format to ask the court
reporter to send the borrowing party a read-only electronic transcript.

e It would authorize a court reporter sending a transcript to a borrowing party to put an expiration date
on the transcript.

13



Subdivision (a) of this rule already provides that its provisions must be applied in a manner
consistent with Code of Civil Procedure section 271.

The committee also considered suggestions to amend several rules that address sending the
record to, or filing it with, the reviewing court, to provide that if the trial court lacks the technical
ability to deliver the reporter’s transcript in electronic form to the reviewing court and all the
parties, the court reporter may send the reporter’s transcript. The stated purpose of these
suggested amendments was to allow reviewing courts to receive electronic transcripts while trial
courts were working on changes to their document management systems that would allow them
to receive, use, store, and transmit a transcript in electronic form. It is the committee’s
understanding that trial courts now have tools available to them to handle reporters’ transcripts
delivered to them in electronic form. Given this, the committee determined that these suggested
rule amendments were not necessary at this time.

The committee considered the alternative of not taking any action but concluded that the
proposed amendments relating to the use of a single volume for reporters’ transcripts in
electronic form and format requirements for certified transcripts submitted in lieu of a deposit for
a reporter’s transcript would be helpful to courts, litigants, and court reporters.

Fiscal and Operational Impacts

The committee anticipates that fiscal and operational impacts of this proposal on courts will be
minimal. The comments received suggest that there may be some additional education required
for court staff related to not accepting a certified transcript in lieu of a deposit if the transcript is
not in the appropriate format. The committee also anticipates that reviewing courts may find
single-volume electronic clerks’ or reporters’ transcripts more efficient to use, and the other
proposed changes may reduce errors and questions regarding transcript format.

Two commentors suggested that four months would not be sufficient time to implement these
rule amendments. One of these commentors, the Superior Court of Los Angeles County,
suggested that the rule amendments not take effect until January 1, 2024. In response to these
comments, the committee is recommending that the recommended rule amendments take effect
January 1, 2024, rather than September 1, 2023, as proposed in the invitation to comment.

Attachments and Links

1. Cal. Rules of Court, rules 8.130, 8.144, 8.204, 8.452, 8.456, 8.622, 8.834, 8.838, 8.866, and
8.919, at pages 15-24
2. Chart of Comments, at pages 25-46
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Rules 8.130, 8.144, 8.204, 8.452, 8.456, 8.622, 8.834, 8.838, 8.866, and 8.919 of the
California Rules of Court are amended, effective January 1, 2024, to read:

Rule 8.130. Reporter’s transcript
(a) * k%
(b) Deposit or substitute for cost of transcript

(D-@2)***
(3) Instead of a deposit under (1), the party may substitute:

(A) The reporter’s written waiver of a deposit. A reporter may waive the
deposit for a part of the designated proceedings, but such a waiver
replaces the deposit for only that part.

(B) A copy of a Transcript Reimbursement Fund application filed under
(©)(D).

(C) A certified transcript of all of the proceedings designated by the party.
The transcript submitted by the party must not be accepted as a
substitute for a deposit under (1) unless it complies must-ecomply with
the format requirements of rule 8.144.

(©—(h) * * *
Advisory Committee Comment
Subdivision (a). * * *

Subdivision (b). Where a certified transcript has been previously prepared, subdivision (b) makes
clear that the certified transcript may be filed in lieu of a deposit for the transcript only where the
certified transcript contains all of the proceedings identified in the notice of designation and the
transcript complies with the format requirements of rule 8.144 (e.g., cover information,
renumbered pages, required indexes). Parties using this alternative to a deposit are responsible for
ensuring that such transcripts are in the proper format. Parties may arrange with a court reporter
to do the necessary formatting of the transcript or may do the formatting themselves. Otherwise,
where a certified transcript has been previously prepared for only some of the designated
proceedings, subdivision (b)(1) authorizes a reduced fee to be deposited for those proceedings.
This reduced deposit amount was established in recognition of the holding in Hendrix v. Superior
Court of San Bernardino County (2011) 191 Cal.App.4th 889 that the statutory rate for an
original transcript only applies to the first transcription of the reporter’s notes. The amount of the
deposit is based on the rate established by Government Code section 69950(b) for a first copy of
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a reporter’s transcript purchased by any court, party, or other person who does not simultaneously
purchase the original.

EE

Rule 8.144. Form of the record

(a) * k%
(b) Format
(D5) ***

(6) Volumes

(A) Except as provided in (B), Eclerks’ and reporters’ transcripts must be
produced in volumes of no more than 300 pages.

(B) Ifaclerk’s or reporter’s transcript is being delivered in electronic form
to all courts, parties, and persons entitled to the transcript, it may be
produced in a single volume but must comply with the requirements of
rule 8.74(a)(5).

(c) ***
(d) Additional requirements for reporter’s transcript delivered in electronic form
(1) General

In addition to complying with (b), a reporter’s transcript delivered in
electronic fermat form must:

(A)~(B) * **

(C) Ensure that the electronic page counter in the PDF file viewer matches
the transcript page numbering except as provided in (f)(2) or (3).

D)HG) * **
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(e)

2)

3)

* % %

Multivolume or multireporter transcripts

In addition to the requirements in (1), for multivolume or multireporter
transcripts delivered in electronic fermat form, each individual reporter must
provide a digitally and electronically signed certificate with his or her
respective portion of the transcript. If the court reporter lacks the technical
ability to provide a digital signature, then only an electronic signature is
required.

* %k ok

(f) Pagination in multiple reporter cases

(@

(1

2)

3)

* %

In a multiple reporter case, each reporter must promptly estimate the number
of pages in each segment reported and inform the designated primary reporter
of the estimate. The primary reporter must then assign beginning and ending
page numbers for each segment.

If a segment exceeds the assigned number of pages, the reporter must number
the additional pages with the ending page number, a hyphen, and a new
number, starting with 1 and continuing consecutively.

If a segment has fewer than the assigned number of pages, on the last page of
the segment, before the certificate page, the reporter must state in parentheses
“(next volume and page number is ___),” and on the certificate page; the
reporter must add a hyphen to the last page number used, followed by the
segment’s assigned ending page number.

Rule 8.204. Contents and format of briefs

(@)

Contents

(1

Each brief must:
(A)—(B) F**

(C) Support any reference to a matter in the record by a citation to the
volume and page number of the record where the matter appears. If any

17
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part of the record is submitted in an electronic fermat form, citations to
that part must identify, with the same specificity required for the
printed record, the place in the record where the matter appears.

(b)—(e) ** =

Rule 8.452. Writ petition to review order setting hearing under Welfare and
Institutions Code section 366.26

(@)-(d) ***
(e) Augmenting or correcting the record in the reviewing court

(D—2) ***

(3) A party must attach to its motion a copy, if available, of any document or
transcript that it wants added to the record. Except as provided in rule
8.144(f) for reporters’ transcripts in multiple reporter cases, the pages of the
attachment must be consecutively numbered, beginning with the number one.
If the reviewing court grants the motion, it may augment the record with the

copy.

(4) If the party cannot attach a copy of the matter to be added, the party must
identify it as required under rules 8.122(a)(1) and 8.130(a)(1).

(5)-(6) * **

(H-() * = =

Rule 8.456. Writ petition under Welfare and Institutions Code section 366.28 to
review order designating or denying specific placement of a dependent child
after termination of parental rights

(@—(d) * **

(e) Augmenting or correcting the record in the reviewing court

(D—2) ***
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(3) A party must attach to its motion a copy, if available, of any document or
transcript that it wants added to the record. Except as provided in rule
8.144(f) for reporters’ transcripts in multiple reporter cases, the pages of the
attachment must be consecutively numbered, beginning with the number one.
If the reviewing court grants the motion, it may augment the record with the

copy.

(4) If the party cannot attach a copy of the matter to be added, the party must
identify it as required under rules 8.122(a)(1) and 8.130(a)(1).

(5)—(6) * **

(H-() * = =

Rule 8.622. Certifying the trial record for accuracy
(a) Request for corrections or additions

(1)  Within 90 days after the clerk delivers the record to defendant’s appellate
counsel:

(A) Any party may serve and file a request for corrections or additions to
the record. Immaterial typographical errors that cannot conceivably
cause confusion are not required to be brought to the court’s attention.
Items that a party may request to be added to the clerk’s transcript
include a copy of any exhibit admitted in evidence, refused, or lodged
that is a document in paper or electronic fermat form. The requesting
party must state the reason that the exhibit needs to be included in the
clerk’s transcript. Parties may file a joint request for corrections or

additions.
@)% *»

(b)—(e) * * *

Rule 8.834. Reporter’s transcript

(a) * % %
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(b) Deposit or substitute for cost of transcript

(2)  Within 10 days after the clerk notifies the appellant of the estimated cost of
preparing the reporter’s transcript—or within 10 days after the reporter
notifies the appellant directly—the appellant must do one of the following:

(A) Deposit with the clerk an amount equal to the estimated cost and a fee
of $50 for the superior court to hold this deposit in trust;

B)HC) ***

(D) File a certified transcript of all of the designated proceedings. The
transcript submitted by the party must not be accepted as a substitute
for a deposit under (A) unless it complies must-cemply with the format
requirements of rule 8444 8.838; or

(c)—(f) * **
Advisory Committee Comment

Subdivision (b). Sometimes a party in a trial court proceeding will purchase a reporter’s
transcript of all or part of the proceedings before any appeal is filed. In recognition of the fact that
such transcripts may already have been purchased, this rule allows an appellant, in lieu of

depositing funds for a reporter’s transcript, to deposit with the trial court a certified transcript of
the proceedings necessary for the appeal. Subdivision (b)(2)(D) makes clear that the certified

transcript may be filed in lieu of a deposit for a reporter’s transcript only where the certified

transcript contains all of the proceedings designated, and the transcript complies with the format

requirements of rule 8.838 (e.g., cover information, renumbered pages, required indexes). Parties

using this alternative to a deposit are responsible for ensuring that such transcripts are in the

proper format. Parties may arrange with a court reporter to do the necessary formatting of the
transcript or may do the formatting themselves.

Rule 8.838. Form of the record

(a) Paper and format
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Except as otherwise provided in this rule, elesk’s clerks’ and reperter’s reporters’
transcripts must comply with the requirements of rule 8.144(a), (b)(1)—(4) and (6),
(c), and (d).

(b) * k%

(¢) Binding and cover

(1) Iffiled in paper form, clerks’ and reperter’s reporters’ transcripts must be
bound on the left margin #n-velames-ofno-more-than300-sheets, except that
transcripts may be bound at the top if required by a local rule of the appellate
division.

(2)-G3)***

Rule 8.866. Preparation of reporter’s transcript

(a) When preparation begins

(D
2)

% %k ok

If the notice sent to the reporter by the clerk under rule 8.864(a)(1) indicates
that the appellant is the defendant and that the defendant was not represented
by appointed counsel at trial:

(B) The clerk must promptly notify the appellant and his or her counsel of
the estimated cost of preparing the reporter’s transcript. The
notification must show the date it was sent.

(C) Within 10 days after the date the clerk sent the notice under (B), the
appellant must do one of the following:

(i)  Deposit with the clerk an amount equal to the estimated cost of
preparing the transcript;

(i)—(iii) * * *

(iv) File a certified transcript of all of the proceedings required to be
included in the reporter’s transcript under rule 8.865. The
transcript submitted by the appellant must not be accepted as a
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substitute for a deposit under (i) unless it complies must-comply
with the format requirements of rule 8444 8.838;

(V)—(vii) ** *

(D) If the trial court determines that the appellant is not indigent, within 10
days after the date the clerk sends notice of this determination to the
appellant, the appellant must do one of the following:

(1)  Deposit with the clerk an amount equal to the estimated cost of
preparing the transcript;

(i) File a certified transcript of all of the proceedings required to be
included in the reporter’s transcript under rule 8.865. The
transcript submitted by the appellant must not be accepted as a
substitute for a deposit under (i) unless it complies must-comply
with the format requirements of rule 8444 8.838;

(Av)—(vi) * * *
(B) **x*
(b) Format of transcript
The reporter’s transcript must comply with rule 8444 8.838.
(e)—(f) * **
Advisory Committee Comment

Subdivision (a). If the appellant was not represented by the public defender or other appointed

counsel in the trial court, the appellant must use Defendant's Financial Statement on Eligibility
for Appointment of Counsel and Reimbursement and Record on Appeal at Public Expense (form
CR-105) to show indigency. This form is available at any courthouse or county law library or
online at www.courts.ca.gov/forms.

Subdivisions (a)(2)(C)(iv) and (a)(2)(D)(iii). Sometimes a party in a trial court proceeding will
purchase a reporter’s transeripts transcript of all or part of the proceedings before any appeal is
filed. In recognition of the fact that such transcripts may already have been purchased, this rule
allows an appellant, in lieu of depositing funds for a reporter’s transcript, to deposit with the trial
court a certified transcript of the proceedings necessary for the appeal. Subdivisions (a)(2)(C)(iv)
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and (a)(2)(D)(iii) make clear that the certified transcript may be filed in lieu of a deposit for a

reporter’s transcript only where the certified transcript contains all of the proceedings required
under rule 8.865 and the transcript complies with the format requirements of rule 8444 8.838

(e.g.. cover information, renumbered pages, required indexes). Parties using this alternative to a

deposit are responsible for ensuring that such transcripts are in the proper format. Parties may

arrange with a court reporter to do the necessary formatting of the transcript or may do the

formatting themselves.

Rule 8.919. Preparation of reporter’s transcript

(a) When preparation begins

(1
)

* %k ok

If the notice sent to the reporter by the clerk under rule 8.915(a)(3) indicates
that the appellant is the defendant:

(A)

(B)

©)

(D)

% %k ok

The clerk must promptly notify the appellant and his or her counsel of
the estimated cost of preparing the reporter’s transcript. The
notification must show the date it was sent.

Within 10 days after the date the clerk sent the notice under (B), the
appellant must do one of the following:

(i)  Deposit with the clerk an amount equal to the estimated cost of
preparing the transcript;

(i)—(iii) * * *

(iv) File a certified transcript of all of the proceedings required to be
included in the reporter’s transcript under rule 8.918. The
transcript submitted by the appellant must not be accepted as a
substitute for a deposit under (i) unless it complies must-comply
with the format requirements of rule 8444 8.838;

(V)—(vii) * * *
If the trial court determines that the appellant is not indigent, within 10

days after the date the clerk sends notice of this determination to the
appellant, the appellant must do one of the following:
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(i)  Deposit with the clerk an amount equal to the estimated cost of
preparing the transcript;

(i) File a certified transcript of all of the proceedings required to be
included in the reporter’s transcript under rule 8.918. The
transcript submitted by the appellant must not be accepted as a
substitute for a deposit under (i) unless it complies must-comply
with the format requirements of rule 8444 8.838;

(iv)—(vi) * * *
(B) **x*
(b) Format of transcript
The reporter’s transcript must comply with rule 8144 8.838.
(©-() * * *
Advisory Committee Comment

Subdivision (a). The appellant must use Defendant’s Financial Statement on Eligibility for

Appointment of Counsel and Reimbursement and Record on Appeal at Public Expense (form CR-
105) to show indigency. This form is available at any courthouse or county law library or online
at www.courts.ca.gov/forms.

Subdivisions (a)(2)(C)(iv) and (a)(2)(D)(iii). Sometimes a party in a trial court proceeding will
purchase a reporter’s transeripts transcript of all or part of the proceedings before any appeal is
filed. In recognition of the fact that such transcripts may already have been purchased, this rule
allows an appellant, in lieu of depositing funds for a reporter’s transcript, to deposit with the trial
court a certified transcript of the proceedings necessary for the appeal. Subdivisions (2)(2)(C)(iv)
and (a)(2)(D)(iii) make clear that the certified transcript may be filed in lieu of a deposit for a
reporter’s transcript only where the certified transcript contains all of the proceedings required
under rule 8.865 and the transcript complies with the format requirements of rule 81444 8.838
(e.g., cover information, renumbered pages, required indexes). Parties using this alternative to a
deposit are responsible for ensuring that such transcripts are in the proper format. Parties may
arrange with a court reporter to do the necessary formatting of the transcript or may do the

formatting themselves.
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